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STATEMENT OF INTEREST
AND PROPOSED RULES OF LAW

Amicus Curiae, AUTO CLUB INSURANCE ASSOCIATION (ACIA), is a reciprocal

automobile inter-insurance exchange organized under MCL 500.7200 et seq, to sell motor

‘:\/ehicle insurance in Michigan. ACIA issues approximately 25% of the motor vehicle

policies in this state, making it the largest single insurer.

The dispositive issue in this appeal is how the underlined portion of §3135(7) of the

No-Fault Act should be interpreted and applied:

". . .‘[Slerious impairment of body function’ means an objectively
manifested impairment of an important body function that affects the
person’s general ability to lead his or her normal life.”

MCL 500.3135(7) (emphasis added). ACIA (like all motor vehicle insurers doing business
in Michigan) has a substantial interest in how this issue is decided.

All motor vehicle policies issued in Michigan must include residual liability insurance
to cover the tort liability retained by §3135 of the No-Fault Act. MCL 500.3131(1) &
.3135. That liability includes noneconomic damages for persons who sustain a serious
impairment of body function as a result of a motor vehicle accident. MCL 500.3135(1).
The minimum required amount of residual bodily injury liability insurance is $20,000 per
person, and $40,000 per accident. MCL 500.3009(1) & .3131(1). The "serious impair-
ment" threshold also applies when the injured person seeks optional, uninsured or underin-

sured motorist benefits under his/her motor vehicle policy. Auto Club Ins Ass’n v Hill, 431

Mich 449; 430 NW2d 636 (1988).
To date, the Court of Appeals has issued nearly 100 opinions involving the 1995
definition of "serious impairment of body function” in §3135(7). Most of those opinions

discuss whether the accident injuries affected the plaintiff’s general ability to lead his/her
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normal life. (See Appendix A). Since the existence of a "serious impairment” is a question

of law for the courts in many cases, MCL 500.3135(2)(a), this will be a recurring issue.

{

This case (and Straub v Collette, Supreme Court No. 124757) offer an excellent

opportunity for this Court to provide specific guidance to the bench, bar and litigants on a
key issue. Pursuant to MCR 7.306(C), ACIA requests permission to participate as an amicus
curiae to offer its views as to how §3135(7) should be interpreted and applied.

Based on the language of §3135(7), the Legislature’s stated intent in enacting this
provision, and over three decades of "serious impairment" case law, ACIA respectfully
requests this Court to adopt the following rules of law.

First, the Legislature intended to re-establish the "serious impairment” threshold as a
significant obstacle to recovery of noneconomic damages akin to the other threshold
requirements imposed by MCL 500.3135(1) -- death and permanent serious disfigurement.
Recovery for pain and suffering is not predicated on serious pain and suffering, but on
injuries that affect the functioning of the body.

Second. the requirement that an impairment be objectively manifested, and affect an

important body function, reflect a return to the standards imposed by Cassidy v McGovern,

415 Mich 483:; 330 NW2d 22 (1982). However, unlike Cassidy, the Legislature required an
evaluation of the effect of an injury on the plaintiff’s general ability to lead his or her normal
life. That inquiry requires a comparison of the plaintiff’s lifestyle before and after the
accident, rather than comparisons with a hypothetical person’s life.

Third, per Kreiner v Fischer, 468 Mich 884; 661 NW2d 234 (2003), "any" effect on

the plaintiff’s life is insufficient to satisfy §3135(7). Conversely, a "serious" effect is not re-
quired. Instead. the effect must be on the plaintiff’s "general" ability to lead his or her

normal life.
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The word "general" requires an analysis of all aspects of the plaintiff’s pre- and post-

accident functional abilities and activities, as well as their significance in the plaintiff’s life.
Minor changes in how a person performs a specific activity do not alter the fact that the

person is still "generally" able to perform that activity.

Fourth, §3135(7) also requires that the plaintiff’s "ability” to lead his or her normal
iife be affected. The word "ability" requires an objective analysis of the plaintiff’s actual
capabilities and capacities.

Fifth, the following non-exhaustive list of objective factors should be considered in
evaluating the plaintiff’s "ability" to lead his or her pre-accident life -- the nature and extent
of the impairment; the type and length of treatment required; the duration of the impairment;

the extent of any residual impairment; and the prognosis for eventual recovery. An impair-

ment need not be permanent to be "serious". However, a permanent impairment is not

necessarily "serious”.

Minor residual impairments may require some changes in how the plaintiff performs
an activity, but such accommodations often do not affect the plaintiff’s overall "ability" to
perform that activity. Conversely, a significant residual impairment may result in the
plaintiff abandoning a significant aspect of his or her pre-accident life permanently, or for a
substantial period of time.

Sixth, self-imposed restrictions on physical activities due to real or perceived pain do
not establish that an impairment affected the plaintiff’s general ability to lead his or her
normal life. Under §3135(7), the dispositive objective inquiry is the plaintiff’s actual ability
to function and perform specific activities.

ACIA believes that these rules of law will result in proper and consistent results in all

"serious impairment’ cases.
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STATEMENT OF JURISDICTIONAL BASIS

This Court has jurisdiction to decide this appeal by leave granted pursuant to MCR

7.301(A)2).

On February 9, 2000, Lapeer County Circuit Court Judge Nick O. Holowka entered

an Order for Summary Disposition Pursuant to MCR 2.116(C)(10) in favor of Defendant,

ROBERT OAKLAND FISCHER. (70a-71a). Plaintiff, RICHARD ADAM KREINER,

timely filed a Claim of Appeal with the Court of Appeals.

On May 31, 2002, Court of Appeals Judges William B. Murphy, Helene N. White,

and E. Thomas Fitzgerald issued a published opinion, which reversed the order granting

summary disposition to Defendant, and remanded this case for further proceedings. Kreiner
v Fischer, 251 Mich App 513; 651 NW2d 433 (2002). In lieu of granting Defendant’s

application for leave to appeal, this Court vacated the aforementioned opinion, and remanded

this case to the Court of Appeals for further consideration. Kreiner v Fischer, 468 Mich

884; 661 NW2d 234 (2003).

On June 3, 2003, Court of Appeals Murphy, White, and Fitzgerald issued another

published opinion in Plaintiff’s favor. Kreiner v Fischer (On Remand), 256 Mich App 680;
671 NW2d 95 (2003). Defendant timely filed an application for leave to appeal with this

Court. By order dated November 6, 2003, this Court granted Defendant’s application.
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[. & II.

STATEMENT OF QUESTION PRESENTED

VIEWING THE EVIDENCE IN THE LIGHT MOST
FAVORABLE TO PLAINTIFF, DID PLAINTIFF’S
BACK INJURY AFFECT HIS GENERAL ABILITY TO
LEAD HIS NORMAL LIFE, AS REQUIRED FOR
RECOVERY OF NONECONOMIC DAMAGES UN-
DER MCL 500.3135(7)? (ISSUES I & II).

The trial court answered, "No".

The Court of Appeals twice answered, "Yes".
Plaintiff-Appellee contends the answer is, "Yes".

Defendant-Appellant contends the answer 1s, "No".

Amicus Curiae, ACIA, contends the answer is, "No".

Vi
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STATEMENT OF FACTS
Amicus Curiae, AUTO CLUB INSURANCE ASSOCIATION (ACIA), relies on, and
adopts by reference, the Statement of Facts & Proceedings presented by Defendant-Appel-
lant, ROBERT OAKLAND FISCHER.

STANDARD OF APPELLATE REVIEW

This appeal involves the interpretation of §3135(7) of the No-Fault Act. Statutory

‘construction is a question of law, which 1s reviewed de novo. Koontz v_Ameritech Services,

LQQ_, 466 Mich 304, 309; 645 NW2d 34 (2002).

The trial court’s grant of summary disposition to Defendant was based on MCR

%2.116(C)(10). Rulings on such motions are reviewed de novo. Spiek v Dep’t of Transporta-

tion, 456 Mich 331, 337; 572 NW2d 201 (1998).

HISTORICAL OVERVIEW OF THE "SERIOUS IMPAIRMENT" THRESHOLD

The phrase "serious impairment of body function" has a long (and, some may say,
iortuous) history in Michigan no-fault law. That prerequisite for recovery of noneconomic

damages in third-party, "auto negligence” cases has existed since the No-Fault Act was

adopted in 1972. ‘

For over two decades, the phrase "serious impairment of body function" was not

Zstatutorily defined. Accordingly, the Michigan judiciary had to interpret this phrase, and

apply it to myriad types of injuries. The most notable decisions from this Court are Cassidy

v McGovern, 415 Mich 483; 330 NW2d 22 (1982); and DiFranco v Pickard, 427 Mich 32;

398 NW2d 896 (1996).

In 1995 PA 222, the Legislature adopted the following definition:

11972 PA 294, §3135(1).




". . . ‘[S]erious impairment of body function’ means an objectively manifested
impairment of an important body function that affects the person’s general
ability to lead his or her normal life."

MCL 500.3135(7).

Proper interpretation and application of this new definition requires an understanding
of (1) how injured people are compensated under Michigan’s No-Fault Act; (2) this Court’s
prior interpretations of the undefined "serious impairment" threshold; (3) what the Legisla-
iture intended to accomplish when it enacted the current definition; and (4) how the Court of

Appeals has been interpreting and applying §3135(7).

A. Michigan’s No-Fault Compensation System.

Of all no-fault states, Michigan provides the most generous compensation for
éieconomic losses through payment of first-party, no-fault benefits.”

All expenses incurred for an injured person’s care, recovery and rehabilitation are
covered, so long as the product. service, or accommodation is reasonably necessary and the
charge is reasonable. MCL 500.3107(1)(a).® Unlike other no-fault states, there is no
monetary limit on such expenses, and this entitlement can last for the person’s lifetime.

An injured person is also entitled to recover up to three years of work loss, i.e., loss

of income from work that person would have performed if he/she had not been injured.

2As will be explained, a Michigan no-fault policy provides up to $170,455 in
coverage for work loss and replacement services alone, for accidents occurring between
October 1, 2002, and September 30, 2003. Coverage for medical expenses is unlimited
regardless of when the accident occurred.

*In addition to medical expenses, §3107(1)(a) covers a myriad of other expenses, €.g.,
housing renovation, or alternative housing, to accommodate the person’s injuries, Williams v
AAA Michigan, 250 Mich App 249, 2258-259; 646 NW2d 476 (2002); modified motor
vehicles, Davis v Citizens Ins Co of America, 195 Mich App 323, 327-328; 489 NW2d 214
(1992); travel expenses related to medical treatment, 1d, 328. and occupational retraining and
vocational rehabilitation, Maxwell v Citizens Ins Co of America, 245 Mich App 477, 482-
483; 628 NW2d 95 (2001), lv den, 465 Mich 973 (2002).

2
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MCL 500.3107(1)(b). There is a cap on the amount recoverable in a 30-day period, which
is adjusted annually for "cost of living" changes. Id.*

The injured person can also receive up to $20 per day for up to three years in
"replacement” expenses, i.e., expenses reasonably incurred in obtaining ordinary and
necessary services which the injured person would otherwise have performed. MCL
500.3107(1)(c).*

When a motor vehicle accident results in death. the decedent’s dependents can receive
up to three years of "survivor’s loss" benefits, which are subject to the same monthly,
adjusted cap as "work loss" benefits. MCL 500.3108(1) & (2).° Dependents can also
receive up to $20 per day for up to three years of "replacement” expenses. MCL
500.3108(1). Funeral and burial expenses between $1,750 and $5,000 are also compensable.
MCL 500.3107(1)(a).

In exchange for substantial payment of the aforementioned economic losses through
no-fault benefits, the Legislature limited the injured person’s ability to sue a negligent
operator and/or owner of a motor vehicle for bodily injuries. The only economic loss
damages that a plaintiff can recover from an insured tortfeasor in a third-party "auto
negligence” lawsuit are "excess" economic losses (e.g., work loss, survivor’s loss. and

replacement expenses beyond the daily, monthly and three-year statutory limits). MCL

500.3135(3)(c).

*For accidents which occurred between October 1, 2002 and September 30, 2003, the 30-
day "work loss" limit is $4,070. Office of Financial & Ins Services Bulletin 2002-05-INS.
Over three years, the potential amount recoverable is $148.555.

*Over three years, the potential amount recoverable for "replacement” expenses is
$21,900.

See also footnote 4, supra.
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The Legislature also significantly limited the injured person’s ability to sue for
noneconomic damages (e.g., damages for pain and suffering). Recovery of noneconomic

amages is permitted "only if the injured person has suffered death, serious impairment of

body function, or permanent serious disfigurement". MCL 500.3135(1). Those threshold

requirements do not apply to claims for "excess" economic loss. Ouellette v Kenealy, 424

Mich 83, 85-86: 378 NW2d 470 (1985).

The Legislature imposed threshold requirements for recovery of noneconomic

damages for several reasons:

". . . First, there was the problem of the overcompensation of minor injuries.
Second. there were the problems incident to the excessive litigation of motor
vehicle accident cases. Regarding the second problem, if noneconomic losses
were always to be a matter subject to adjudication under the act. the goal of
reducing motor vehicle accident litigation would likely be illusory. The
combination of the cost of continuing litigation and continuing overcompensa-
tion for minor injuries could easily threaten the economic viability, or at least
desirability, of providing so many benefits without regard to tault. If every
case is subject to the potential of litigation on the question of noneconomic
loss, for which recovery is still predicated on negligence. perhaps little has
been gained by granting benefits for economic loss without regard to fault.”

Cassidy, 415 Mich at 500 (emphasis added). Accord, DiFranco. 427 Mich at 41.

B Judicial Interpretation of the Pre-1995 "Serious Impairment' Threshold.

By far. the "serious impairment” threshold has engendered the most judicial debate as
‘fo its meaning and application. However, there have been several consistent holdings from
ihis Court.

Unlike the "permanent serious disfigurement” threshold. the "serious impairment”

threshold does not include a requirement of permanency.’ Accordingly, a plaintiff need not

"Before the No-Fault Act was adopted in 1972, the Legislature considered, but rejected,
several alternative thresholds, including a requirement that the impairment of body function
be permanent. DiFranco, supra, 42-45.
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i

establish that his/her impairment of body function is permanent in order to recover noneco-

nomic damages. DiFranco, supra, 40, 60; Cassidy, supra, 505. Moreover, once the

"serious impairment" threshold is met, the plaintiff can recover noneconomic damages for

periods when the impairment was not "serious". DiFranco, supra, 42, n 6; Byer v Smith,

419 Mich 541, 544-547; 357 NW2d 644 (1984).
The first challenge to the "serious impairment" threshold concerned its wording. In

‘Advisorv Opinion Re: Constitutionality of 1972 PA 294, 389 Mich 441, 477-481; 208 NW2d

469 (1973), this Court held that the phrase "serious impairment of body function” is capable
of legal interpretation, and application by triers of fact. This Céurt turther held that the
"serious impairment" issue is a question of law for the courts "[o]nly when interpretation
approaches or breaches permissible limits." Id., 477-478.

Over the next decade. the Court of Appeals heeded Advisory Opinion’s statement that

a jury usually should decide whether the plaintiff sustained a serious impairment of body

function.®

Cassidv v McGovern

In 1982, this Court issued its first definitive opinion as to how the "serious impair-
%nent" threshold should be interpreted and applied. There were four key holdings.
| First, courts were required to decide, as a matter of law, whether the plaintiff
ETSuffered a serious impairment of body function if:

(a) There was no factual dispute as to the nature and extent of the plain-
tiff’s injuries; or

(b) There was a factual dispute as to the nature and extent of the injuries,
but that dispute was not material to the determination of whether the
plaintiff sustained a serious impairment of body function.

8DiFranco, supra, 51-52, and cases discussed therein.

5
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lttassidy, supra, 488, 502. The contrary holding in Advisory Opinion was overruled. Id.,

|

497-498.

The Cassidy Court explained that courts should decide this threshold issue because
'serious impairment of body function” is not a commonly used term which jurors can clearly
understand. Moreover, if this were nearly always a jury issue, a trial would be required in
most cases -- a result contrary to the Legislature’s goal of reducing "auto accident" litigation.
Finally, the Cassidy Court believed that the "serious impairment” threshold should not vary
by jury, and that uniformity could be better achieved through statutory construction by
appellate courts. Id., 501-502.

The remaining holdings provided specific guidance for determining when a "serious
impairment of body function" exists. The overall goal was to ensure that this threshold
remained a significant obstacle to recovery of noneconomic damages:

"In determining the seriousness of the injury required for a ‘serious impair-

ment of body function’, this threshold should be considered in conjunction

with the other threshold requirements for a tort action for noneconomic loss,
namely, death and permanent serious disfigurement. MCL 500.3135; MSA
24.13135. The Legislature clearly did not intend to erect two significant

obstacles to a tort action for noneconomic loss and one quite insignificant

obstacle. . . ."

Id., 503.

To satisfy the "serious impairment” threshold, the Cassidy Court required that an

‘ important" body function be impaired. Id., 504. The Court explained that if "any" body
function sufficed, "arguably a serious impairment of the use of the little finger would meet
iihe threshold requirement.” Id. Conversely, if the impairment had to be of the "entire"
1?30dy function, that requirement could unduly limit recovery to "life threatening injuries”.

10
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An "objectively manifested injury" also was required. Id., 505. The Cassidy Court

imposed that condition because:

". . . Recovery for pain and suffering is not predicated on serious pain and
suffering, but on injuries that affect the functioning of the body. . . ."

Finally, the Cassidy Court required an evaluation of “the effect of an injury on the
person’s general ability to live a normal life." Id., 505.

This Court then applied the atoredescribed rules to the facts of two consolidated cases

-- Hermann v Haney, and Cassidv v McGovern.
In Hermann, this Court concluded that the plaintiff had not sustained a serious
mpairment of body function. There, the plaintiff (Barbara Hermann) hit her head on the

windshield, and her legs on the dashboard, during the accident. She was briefly unconscious

after the accident. She was taken by ambulance to a hospital, x-rayed, given one pain pill

for her head, and released. Id., 489.

Ms. Hermann'’s initial injuries consisted of a bump on her head (which cleared up
Within one month), and bruises on her knees (which lasted two months). Those bruises were
not painful, did not prevent standing or sitting, and did not cause any difficulty. Id.

Two days after the accident, Ms. Hermann’s neck and back began to bother her. She
i‘subsequemly saw a doctor nine times during the ensuing month. On each occasion, hot pads
Were applied to her back and neck. No medication was prescribed, and her total medical bill
was $185. Id.

On the advice of her doctor, plaintiff temporarily stopped working as an operator for
Michigan Bell due to pain caused from prolonged sitting. She stayed home in bed and did no

housekeeping. About one month after the accident, Ms. Hermann returned to work and
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fesumed housework. Although her neck and back continued to bother her "a little bit", Ms.

Hermann was able to work a full shift and none of her activities were restricted. Within two

1§

fnonths after the accident, she no longer had any back or neck problems. Id., 489-490.
The trial court and the Court of Appeals (by a 2-1 vote) held that the defendant was

entitled to summary judgment on the "serious impairment” issue. Id., 490-491. This Court

‘jdgreed:

" . . Mrs. Hermann’s injuries were not sufficiently serious to satisfy the
threshold requirement. The extent of her injuries was undisputed. The bruises
she suffered, which were not troublesome to her, cleared up in two months,
and the bump on her head in one month. Although she missed a month of
work because of back and neck pain, these pains had diminished after that
month, and presented no problems after two months. Wage loss was compen-
sated under no-fault economic provisions."

l_d_ 503.
|

;% In contrast, this Court held that the plaintiff in Cassidy did sustain a serious impair-
:;ment of body function. There, the plaintiff (Leo Cassidy) was thrown from his vehicle
during an accident in August 1975. His injuries included two broken bones in his lower
right leg. The fractures in both bones were complete, but did not break the skin. Mr.
Cassidy was taken by ambulance to a hospital, where he remained for the next 18 days. Id.,
491-492, 504.

During the ensuing seven months, Mr. Cassidy wore four different casts. He used a
walker (rather than crutches) because of dizzy spells. X-rays showed that the fractures had
healed well by May 1976,' and were completely healed by April 1977 (i.e., the last time Mr.
Cassidy saw his doctor). Id., 492, 504.

Mr. Cassidy continued to complain of occasional pain in the area of the fractures,
particularly when he was active. His doctor opined that the pain could be due to scar tissue,

and prescribed medication for the soreness. Nevertheless. the doctor believed that Mr.

8
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Cassidy had returned to normal, and that there was no significant residual damage. During a

:December 1976 examination, another doctor concluded that the leg appeared capable of

normal activity, even though Mr. Cassidy walked with a limp. Id., 492-493.

Mr. Cassidy curtailed some activities incident to his work as a potato farmer. He
maintained that his leg continued to give him trouble, and that it had returned only to about
50% of normal. Id., 493.

During trial, Mr. Cassidy moved for a directed verdict on the "serious impairment”
issue. The trial court denied that motion because a question of fact existed. The jury
returned a verdict of no cause of action. On remand from the Court of Appeals for further
findings, the trial court again concluded that reasonable people could differ on the "serious
impairment” issue. The Court of Appeals ultimately affirmed the jury’s "no cause” verdict.
Id., 493-494.

This Court disagreed, and granted Mr. Cassidy a new trial as to damages, for the

following reasons:

"Walking is an important body function that for Leo Cassidy was
impaired by his broken bones. This conclusion is not affected one way or
another by the fact that Leo Cassidy is a potato farmer who must be on his
feet for long hours. . . .

". . . Leo Cassidy’s injuries were not general aches and pains. but rather two
broken bones. Thus, his injuries fall within the classification "impairment of
body function’.

"We hold that his two broken bones, 18 days of hospitalization. 7

months of wearing casts during which dizzy spells further affected his mobili-
ty, and that at least a minor residual effect one and one-half years later are
sufficiently serious to meet the threshold requirement of serious impairment of
body function. In so holding, we conclude that an injury need not be perma-
nent to be serious. Permanency is, nevertheless, relevant. (Two injuries
identical except that one is permanent do differ in seriousness.)"
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Lc_i, 505-506.

\:; Over the next four years, the Court of Appeals issued nearly 40 published opinions
;pplying Cassidy’s new rules of law. In most of those cases, the "serious impairment” issue
was decided in the defendant’s favor, as a matter of law.” That plethora of decisions

prompted this Court to re-examine the "serious impairment” threshold.

DiFranco v Pickard

In 1986. DiFranco redefined how the "serious impairment" threshold should be
interpreted and applied. That opinion encompassed five consolidated cases in various
procedural postures.

Initially. the DiFranco Court held that the "serious impairment” issue should be
§ubmitted to the trier of fact whenever reasonable minds could differ on the answer. That
}ule was to be applied even where there was no material factual dispute as to the nature and
;axtent of the plaintiff’s injuries. DiFranco, 427 Mich at 38, 58. Conversely, if reasonable
minds could not differ, courts could decide the "serious impairment"” issue as a matter of
law. Id., 51-52. That ruling modified Cassidy’s "question of law" analysis. and marked a

return to the procedural rules articulated in Advisory Opinion. Id., 58.

The DiFranco Court acknowledged that this holding would result in more cases going
to trial. However, the same situation had existed for a number of years after Advisory
Opinion was decided. which the Legislature never attempted to change. Id., 55-56.

More importantly, the DiFranco Court believed that "trial and appellate courts have
proven to be no more consistent than juries would have been in determining whether a

particular plaintiff suffered a serious impairment of body function.” Id., 56. For example,

9See cases cited in DiFranco, 427 Mich at 38, 56-57, 62-66, nn 30-32, 38-49.

10
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fﬁconﬂicting results had been reached by different Court of Appeals’ panels reviewing the same

éase, as well as cases involving similarly injured plaintiffs. Id., 56-57. "Without further

guidance from the Legislature", the DiFranco Court believed that a jury’s collective

judgment was preferable to "the views of one trial judge, and perhaps a panel of appellate
3udges reviewing a cold record.” 1Id., 57.

The DiFranco Court further held that the "serious impairment" threshold "is a
§igniﬁcant. but not extraordinarily high, obstacle to recovering [noneconomic| damages."
151_ 39. The court explained that "[t]he three threshold injuries listed in §3135(1) are not
equivalent in severity." Id., 60. Specifically, the "serious impairment" threshold:

"was designed to eliminate suits based on clearly minor injuries, and those

which do not seriously affect the ability of the body, in whole or in part, to

function."
LQ 60.

The DiFranco Court also overruled the three requirements for recovery of nonecono-
mic damages imposed by Cassidy.

First, the requirement that an "important" body function be impaired was rejected

because it had no basis in the statutory language or legislative history. Id., 39, 61-62. The

DiFranco Court agreed with Cassidy’s statement that the entire functioning of the body need

::not be seriously impaired. Id., 39, 61. As to the possibility that a minor injury could be

described as a serious impairment of some body function, the DiFranco Court believed that
"the judiciary is fully capable of weeding out trivial cases without having to determine
whether the body function impaired is important.” Id., 62.

The "objectively manifested injury" requirement (as subsequently interpreted by the
Court of Appeals) also was rejected because it had "proved to be an almost insurmountable
obstacle to recovery of noneconomic damages in soft tissue injury cases.” Id., 40, 73. The

11
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DiFranco Court refused to limit recovery only to injuries that can be directly detected by

accepted medical tests or procedures (e.g.. x-rays). The Court explained that Cassidy had

only required a medically identifiable injury and a physical basis for the plaintiff’s subjective
complaints of pain. Id., 40, 74-75.

Third, the "general ability to lead a normal life" test was discarded because it too had
proven to be an almost insurmountable obstacle to recovery of noneconomic damages. Id.,
39, 62-67. The DiFranco Court gave several reasons for this ruling.

In the DiFranco Court’s words, "The most obvious problem is defining what
5:onstitutes ‘a normal life’." Id., 62. The Court of Appeals had never attempted to define
that term "since it usually conclude[d] that the injury sustained did not significantly affect the
plaintiff’s lifestyle or daily activities." Id., 62-63 (italics in original). In some cases, the

4

Court of Appeals had denied relief even where the injuries significantly affected the plain-

[iff’s normal lifestyle. 1d., 63.

Next, the DiFranco Court observed that there was no basis in the statutory language
for comparing the plaintiff’s lifestyle before and after the accident:

"The ‘general ability’ test was an attempt to devise an objective
standard for evaluating the effect of an injury upon the body’s ability to
function. To the extent that the Cassidy Court refused to focus solely on how
the injury affected the particular plaintiff’s way of life, we agree that this was
not the intent behind §3135(1). Unlike other states, the Legislature did not
enact a threshold which looks at how the injury affected the plaintiff’s ability
to work or perform his normal activities. Instead, the relevant inquiries are
whether the injury impaired a body function and, if so, whether that impair-
ment was serious.”

Id., 65.
In addition, such comparisons could lead to the following "anomalous results":
"Focusing on the effect an injury has on a particular person’s life can

lead to anomalous results. Suppose a concert violinist sustains severe perma-
nent injuries to his legs in an auto accident and 1s required to use a wheelchair.

12
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If the violinist previously lived a sedentary life and has a good mental outlook,
the injury may not seriously affect his daily routine, work, or recreational
activities. However, he has clearly suffered a serious impairment of body
function.

"Suppose the same violinist suffers a permanent loss of dexterity in his
little finger. Although the injury does not prevent the violinist from perform-
ing routine tasks with his hand, the injury has effectively ruined his perform-
ing career. The violinist undoubtedly suffers more mental anguish than a
similarly injured soccer player. However, the ‘serious impairment of body
function’ threshold bars recovery of noneconomic damages for minor injuries,
regardless of how seriously the injury affects a particular person’s life. The
violinist can only recover his medical expenses and wage loss.

"A test which merely compares the activities which the plaintiff could
perform before and after the accident could reward the malingerer or hypo-
chondriac. while penalizing the person who cannot atford to miss work or tries
to function despite the pain. However, a test which attempts to compare the
plaintiff’s post-accident activities and abilities to a hypothetical person’s
‘normal life’ is equally flawed. Very simply, there is no such thing as "a
normal life.” Determining which activities are essential to living a normal life
is an equally impossible task."

[d., 65-66.

Instead, the DiFranco Court held that the phrase "serious impairment of body

function” involved "two straightforward inquiries":

"(1) What body function, if any, was impaired because of injuries sustained in
a motor vehicle accident?

"(2) Was the impairment serious?"
I_(i 39, 67.
| In addition to instructing juries on these two inquiries, the DiFranco Court required
fithe following instruction on how to determine "seriousness”:

". . . [T]he jury should consider such factors as the extent of the impairment,

the particular body function impaired, the length of time the impairment

lasted, the treatment required to correct the impairment, and any other relevant
factors. An impairment need not be permanent to be serious. "

13
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1(_1 39-40, 69-70."° These factors were similar to those adopted in Hermann v Haney, 98

“Mich App 445, 449-450; 296 NW2d 278 (1980) (the companion case to Cassidy). DiFranco,
68 n 50.

To provide further guidance, the DiFranco Court offered numerous examples of how
those factors should be evaluated:

"The extent of an impairment is often expressed in numerical terms. A
person who suffers a permanent seventy-five-percent limitation in back move-
ment has clearly suffered a serious impairment of back function, while a
person with a permanent five-percent limitation probably has not. However,
the particular body function impaired may also make a difference. A ten-per-
cent permanent reduction in brain functioning is a more serious impairment of
body function than a ten-percent limitation of neck motion.

"The length of time the impairment of body function lasts must also be
considered. A person who is rendered unconscious for several minutes at the
scene of the accident has suffered a substantial impairment of brain functioning
during those minutes. If there are no further problems, the impairment overall
does not appear serious. A permanent impairment is more serous than a
temporary impairment of like character. However, the fact that the plaintiff
eventually makes a complete recovery should not negate the fact that he
endured a serious impairment of body function for a significant period of time.
A permanent impairment may or may not be serious, depending on the extent
of the impairment and body function affected.

"The type of treatment required to rectify the impairment may also be
relevant. An impairment which can only be corrected by surgery may be
more serious than one that can be remedied by bed rest. A comparison of the
plaintiff’s abilities and activities before and after the accident may be relevant
insofar as it establishes the existence, extent, and duration of an impairment of
body function. Additional relevant factors may also be considered in deter-
mining Seriousness.

"We believe that this approach will not penalize the person who returns
to favored work, or reward the malingerer who has little medical basis for his
complaints. The effect of the injury on the plaintiff’s body functions is the
paramount consideration, rather than the effect of the injury on the plaintiff’s
(or a hypothetical person’s) life."

Id.. 67-69.

These statements were subsequently embodied in SJI2d 36.01.

14
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Applying those new rules of law, the DiFranco Court concluded that a question of
Fact existed on the "serious impairment” threshold in each of the five consolidated cases.
The ultimate result in each case turned on whether that issue had been submitted to a jury.
If it had, the jury’s verdict was affirmed."" If the trial court had decided the "serious

impairment" issue as a matter of law, that order was reversed and the case was remanded for

further proceedings."

The concurring/dissenting justices in DiFranco agreed with the ultimate result in each

case. 1d., 92, 96-97. Instead. they would have retained Cassidy’s requirements that the

T'serious impairment” threshold be decided as a matter of law by the courts, and that an

"important” body function be impaired. Id., 92-95. Those justices further believed that the

"general ability to lead a normal life” test was still "useful”:

"As to the ‘general ability to live a normal life’ test, while I do not
regard it as exclusively definitive, I do regard it as useful. The question is
whether there has been a serious impairment of body function. Medically
there are scientific tests to measure this. But there are practical tests that may
also be useful. A person’s ability to walk, talk, lift, and perform normal daily
activities is an important consideration in determining the seriousness of an
injury. While these matters in many cases depend upon the credibility of the
plaintiff, judges and juries resolve questions of credibility every day.”

Id., 95-96 (emphasis added).

Over the next nine vyears, the Court of Appeals issued several published opinions

discussing DiFranco’s "serious impairment” rules. Some cases decided that issue as a matter

 "'DiFranco v Pickard, supra, 75-78 (judgment based on jury’s "no cause" verdict
affirmed); Burk v Warren, supra, 79-81 (same); Paupore v Rouse, supra, 81-85 (same);
Kucera v Norton, supra, 85-88 (jury verdict for plaintiff reinstated).

2Rutley v Dault, supra. 88-91 (summary judgment for defendant reversed).

15
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of law because the undisputed facts clearly favored the plaintiff”® or the defendant.'*
Other cases concluded that a question of fact existed, which resulted in atfirmance of a jury
verdict.’> or reversal of an order granting summary disposition to the defendant.'®

C. 1995 Amendment to the "Serious Impairment” Threshold.

In 1995 PA 222, the Legislature defined "serious impairment of body function" as:

"an objectively manifested impairment of an important body function that
affects the person’s general ability to lead his or her normal life."

MCL 500.3135(7).
| In addition, the Legislature required courts to decide the "serious impairment” issue
.?S a matter of law, if one of two situations exist:
"(a)  The issues of whether an injured person has suffered serious impair-
ment of body function . . . are questions of law for the court if the

[ court finds either of the following:

"(iy  There is no factual dispute concerning the nature and extent of the
person’s injuries.

"(it)  There is a factual dispute concerning the nature and extent of the
person’s injuries, but the dispute is not material to the determination as

“\cLean v Wolverine Moving & Storage Co, 187 Mich App 393, 398; 468 NW2d 230,
lv den. 437 Mich 1028 (1990).

~ “Kallio v Fisher, 180 Mich App 516; 448 NW2d 46 (1989): Johnston v Thorsby, 163
Mich App 161: 413 NW2d 696 (1987).

A jury’s "no cause" verdict was affirmed in Richards v Pierce, 162 Mich App 308,
313-315; 412 NW2d 725 (1987); and Beard v_City of Detroit, 158 Mich App 441, 449-452;
404 NW2d 770 (1987).

""Owen v _City of Detroit, 163 Mich App 137-139; 413 NW2d 679 (1987).

In two other "summary disposition” cases, the Court of Appeals remanded the matter
for reconsideration in light of DiFranco. VanSickle v McHugh, 171 Mich App 622, 628;
430 NW2d 799 (1988); Troutman v Ollis, 164 Mich App 727, 738; 417 NW2d 589 (1987),
lv den, 431 Mich 855 (1988).
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damages and that ‘the impairment need not be of the entire body function or of
an important body function’, and ‘need not be permanent.’ This decision has
governed application of the tort threshold since then. Insurance companies and
some others have portrayed this decision as an unwarranted liberalization of
the no-fault law that has led to increased litigation and increased costs to the
insurance system, thus contributing to higher premiums for insurance consum-
ers. Amendments to the no-fault statute . . . would return to a tort threshold
resembling that provided by the Cassidy ruling. . . ."

House Legislative Analysis Section, HB 4341 as enrolled, 1995 PA 222, Second Analysis
(12/18/95), p 1 (attached as Appendix B) (emphasis added).
"ARGUMENTS:

"For:

Michigan's no-fault law needs to be in balance. The system was designed so
that drivers would be compensated from their own policies for economic losses
stemmine from damage done to person and property due to accidents, regard-
less of fault, in exchange for a strict limitation on lawsuits. The limitation on
lawsuits for non-economic (‘pain and suffering’) damages was weakened by a
1986 state supreme court decision, and the no-fault statute needs to be restored
to its condition prior to that decision. That means making the determination of
whether the threshold for a lawsuit has been met a question of law for a judge
to decide and not for a jury. And it means that the term ‘serious impairment
of body function’ would once again refer to ‘an objectively manifested impair-
ment of an important body function that affects the person’s general ability to
lead his or her normal life’ (emphasis added). Together, these provisions will
work toward ensuring that the cases that go forward are deserving of a hearing
before a jury. The undeserving and frivolous cases will be weeded out."

Id.. p 2 (emphasis in original and added).

D. Post-1995 Cases Deciding the "Serious Impairment" Issue as a Matter of Law.

To date. the Court of Appeals has applied §3135(7), as a matter of law, in five

published cases (including the instant case). Those decisions (in chronological order) are as

follows.
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Kern v Blethen-Coluni
240 Mich App 333; 612 NW2d 838 (2000)

In Kern, the Court of Appeals held that the 9-year-old plaintiff had sustained a serious

mpairment of body function. There, plaintiff’s right femur was fractured when he was

struck by a motorist while riding a bicycle. The resulting surgery involved installing an

external fixator, which was attached to the outside of plaintiff’s femur with four pins drilled

into the bone. Plaintiff was hospitalized for six days, four of which involved traction.

Plaintiff missed three weeks of school due to his hospitalization and initial surgery. Id., 335.

During the 11 weeks following the accident, plaintiff was carried, used a wheelchair,

or "hobbled" on his left leg. Plaintiff underwent a second surgery to remove the fixator and

pins. Id.

Four months after the accident, plaintiff’s doctor concluded that the fracture was well

healed, and that plaintiff had excellent range of motion with almost full flexion. Plaintiff

was advised to limit his activities for the next three months, i.e.. he could do a little running
and bicycling, and should avoid activities involving playground equipment. About seven
months after the accident, plaintiff was able to resume unrestricted activities. Id., 345-346.

At trial (which occurred 18 months after the accident), plaintiff testified that his

activities were unrestricted. However, his leg "kind of bothered” him when he ran too much

or "slept on it wrong". Id., 344.

A jury concluded that plaintiff had not sustained a serious impairment of body
function. In a post-judgment motion, plaintiff’s attorney first advised the trial court that
1995 PA 222 applied, and requested a ruling that plaintiff had sustained a serious impairment
as a matter of law. The trial court denied that motion. Id.. 336-337. By a 2-1 vote, the

Court of Appeals reversed and remanded for a trial as to damages.
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The Kern majority held that the "serious impairment” issue should have been decided
as a matter of law because the relevant facts were undisputed. Id., 343-344." Since the
Legislature had adopted the Cassidy standards in §3135(7), the majority believed that Cassidy
and its progeny were instructive in resolving the "serious impairment” issue. Id., 342.

The Kern majority summarized the applicable rules as follows:

"In determining whether the impairment of the important body function
is ‘serious’ the court should consider the following non-exhaustive list of
factors: extent of the injury, treatment required, duration of disability, and
extent of residual impairment and prognosis for eventual recovery. Hermann v
Haney, 98 Mich App 445, 449; 296 NW2d 278 (1980), aff’d, 415 Mich 483,
330 NW2d 22 (1982). Finally, although the injury threshold is a significant
obstacle to tort recovery, Cassidy, supra at 503, "an injury need not be
permanent to be serious.” /d., at 505."

Id., 341. The analyses and results reached in two "fractured femur" cases were also

examined -- this Court’s decision in Cassidv, and LaHousse v Hess, 125 Mich App 14; 336

NwW2d 219 (1983). Id., 342-343.
Based on the foregoing, the Kern majority concluded:

"The present case similarly involves a serious femur fracture and
plaintiff’s inability to walk for three months. Walking is an important body
function. Although plaintiff had a good recovery, ‘an injury need not be
permanent to be serious.” Cassidy, supra at 505. In light of the seriousness
of the initial injury, the treatment required, and the duration of disability, we
hold that plaintiff sustained a serious impairment of body function.”

Id., 343.

YThe concurring/dissenting judge would have remanded the case to the trial court for an
initial determination of whether a material factual dispute existed. Id., 345-347.
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May v Sommerfield
239 Mich App 197; 607 NW2d 422 (1999)

Mav v Sommerfield (After Remand)

't 240 Mich App 504; 617 NW2d 920 (2000)

In May, the Court of Appeals concluded that plaintiff had not sustained a serious
fjimpairment of body function. There, the plaintiff suffered inter alia a visible injury to his
arm, which eventually resolved. However, plaintiff continued to experience pain in that

area. 239 Mich App at 200.

The trial court concluded that the injury was objectively manifested, but had not

‘affected plaintiff’s general ability to lead his normal life. The court explained that plaintiff
'Was "still doing all of the things that constituted his normal lifestyle before the accident, even
»ithough he’'s doing them with pain.” Id., 200-201.
| Initially, the Court of Appeals remanded the case for further findings as to whether a
fmaterial factual dispute existed as to the nature and extent of plaintiff’s injuries, as well as
T%the three requirements for recovery under §3135(7). Id., 202-203. On remand, the trial
‘;court concluded that there was no material factual dispute that the impairment had not
affected plaintiff’s general ability to lead his normal life. 240 Mich App at 506.

The Court of Appeals affirmed the trial court’s grant of summary disposition to
idefendant. with the following observations:
| ". . . The plain language of MCL 500.3135(7); MSA 24.13135(7) defines a

serious impairment of body function in subjective terms, i.e.. as an impair-

ment that ‘affects the person’s general ability to lead his or her normal life.”

The trial court properly compared plaintiff’s lifestyle before and after the

accident in determining whether a factual dispute existed with respect to the
extent of the plaintiff’s injuries.”
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Miller v Purcell
246 Mich App 244; 631 NW2d 760 (2001)

In Miller. the Court of Appeals held that plaintiff had not sustained a serious
mpairment of body function. There, plaintiff sustained injuries to her neck, arms and back,

including an acromioclavicular separation and mild tendonitis. She initially underwent

i)hysical therapy. and subsequently went to an orthopedic surgeon. At the time of her
’deposition, plaintiff was taking prescription pain medication daily. Id., 245, 249.

Except for doctor appointments, plaintiff missed no time from her job as an account
L:lerk in a county register of deeds. Plaintiff admitted that she could perform nearly all of
the same activities that she did before the accident, including work and household tasks. Her
only limitations were an inability to knit, and an occasional need to type one-handed, due to
pain. Id., 249-250 & n 2.

The trial court concluded that factual issues existed, which precluded it from deciding

the "serious impairment” issue as a matter of law. The court believed that plaintiff’s
pomplaints of pain while performing day-to-day activities could elevate her injury to a serious
impairment of body function. 1d., 248. The Court of Appeals disagreed.

The Miller Court relied on Kern’s factors for determining whether an impairment is
serious. Id. The Court also relied on Cassidy’s observation that, "‘recovery for pain and
éuffering is not predicated on serious pain and suffering, but on injuries that affect the

functioning of the body.”" 1d., 249, quoting Cassidy, supra, 505. After recounting

plaintiff’s injuries, treatment, and ability to function after the accident, the Miller Court

concluded:

". . . Plaintiff has not demonstrated that any aspect of her day-to-day activities
has been curtailed as a result of her injury. Furthermore, it appears tfrom the
record that plaintiff’s injury was minor, she did not have to undergo a signifi-

22




313 9G3-8200

cant amount of medical treatment, and there is no indication that her prognosis
for recovery is anything but favorable.

. "Plaintiff points to her inability to knit and having to type one-handed

at times as evidence of a serious impairment of body function. While we
sympathize with plaintiff, the record is clear that her general ability to lead her
normal life has not been significantly altered by her injury. Burk v Warren
(After Remand), 137 Mich App 715; 359 NW2d 541 (1984), and cases cited

theren.

"Because plaintiff failed to meet the threshold of §3135, we hold the
trial court erred in not granting summary disposition in favor of defendant."

Id., 250.

Kreiner v Fischer
251 Mich App 513: 651 NW2d 433 (2002),
vacated and remanded 468 Mich 884; 664 NW2d 212 (2003)
Kreiner v Fischer (On Remand)
256 Mich App 680; 671 NW 2d 95 (2003)

In Kreiner (the instant case), the Court of Appeals twice concluded that Plaintiff had
sustained a serious impairment of body function, if the following facts were as Plaintiff had
alleged.™

Plaintiff (who was 34 vears old) complained of pain in his lower back, right hip, and
right leg after his motor vehicle accident. Objective medical tests revealed radiculopathy
(i.e., a malfunction) of the L4 nerve root; grade 1 to grade 2 spondylolysis (i.e., arthritic
like changes) between L5 and S1; degenerative disc disease: facet degenerative changes; and
sciatic nerve irritation in the right leg. Plaintiff also had tenderness and stiffness in the
lumbar region. Plaintiff’s doctor opined that the L4 radiculopathy might heal, but the

degeneration of Plaintiff’s spine was permanent. Trauma was a common cause of such

conditions. 251 Mich App at 517 & nn 2-3.

0The following facts are taken from the Court of Appeals’ opinions. As will be
explained in Issue II., the trial court record contains additional, relevant facts.
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Plaintiff did not respond to physical therapy, nerve block injections, or pain medica-
;ion. Accordingly, Plaintiff’s physician advised him to avoid lifting over 15 pounds, and
§‘1V0id unnecessary bending and twisting. Id., 517.

At the time of the accident, Plaintiff was working & hours a day as a carpenter. After
the accident, Plaintiff continued to work, but only for 6 hours per day. In addition, he
discontinued roofing work, limited ladder work to 20 minutes at a time, and did not lift more
j,han 80 pounds. Finally, Plaintiff no longer walked more than one-half mile at a time, and

discontinued certain types of recreational hunting. Id., 518-519 & n 6.

The trial court found that Plaintiff’s injuries were objectively manifested. and had
mpaired an important body function (i.e., the movement of Plaintiff’s back). However, the
{rial court concluded that Plaintiff’s impairment was not "serious enough" to impinge on his

ability to lead a normal life. Id., 518. The Court of Appeals concluded that the last ruling

'was error” because:

“_ .. The third prong of the statutory definition explicitly requires only that

the impairment ‘affect[] the person’s general ability to lead his or her normal
life.” MCLI 500.3135(7) does not require any additional proof. It would be
improper for us to read any more requirements, limitations, or language nto
the unambiguous statutory definition. . . ."

Id., 518.

The Kreiner Court concluded that if the facts were not in dispute, Plaintitff would be

entitled to summary disposition because his impairment affected his general ability to lead his

normal life. Id.. 519. The Court explained:

"Plaintiff’s normal life consisted of, in large part, working as a carpen-
ter. Plaintiff's employment was not an insignificant and occasional event in
his life but was instead a part of his normal routine. If Plaintiff’s testimony is
true, the impairment ‘affected’ his general ability to lead his normal life by
limiting his activities as a carpenter. Plaintiff’s ability to work a full 8-hour
day was reduced by 25%, and he testified he could no longer accepted roofing
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jobs. Plaintiff was further limited in performing his job by weight and move-
ment restrictions. "

H

Id., 519 & n 6.

The Kreiner Court remanded the case to the trial court to determine whether there
was a material factual dispute regarding the effect of Plaintiff’s injury on his ability to work.
lf there was no such dispute, the trial court was directed to grant summary disposition to
‘Plaintiff on the "serious impairment" issue. If there was a factual dispute, that matter was to
be submitted to a jury. Id., 519.

In lieu of granting Defendant’s application for leave to appeal. this Court vacated the
Court of Appeals’ opinion, and remanded the case to the Court of Appeals with the following

instructions:

"“The no-fault act, MCL 500.3135(7), defines "serious impairment of
body function” as "an objectively manifested impairment of an important body
function that affects the person’s general ability to lead his or her normal life."
The circuit court granted defendant’s motion for summary disposition, con-
cluding that the plaintiff’s impairment is not "serious enough” to meet the tort
threshold. The Court of Appeals reversed, concluding that plaintiff is not
required to show that his impairment "seriously” affects his ability to lead his
normal life in order to meet the tort threshold. The Court of Appeals then
concluded that, if the facts as alleged by plaintiff are true, his impairment has
affected his general ability to lead his normal life. In our judgment, both the
circuit court and the Court of Appeals erred. Although a serious effect is not
required, any effect does not suffice either. Instead. the effect must be on
one's general ability to lead his normal life. Because the Supreme Court be-
lieves that neither of the lower courts accurately addressed this issue, the case
is remanded to the Court of Appeals for it to consider whether plaintiff’s
impairment affects his general ability to lead his normal life.””

468 Mich at 884-885 (italics in original: underlining added).

In its opinion on remand, the Court of Appeals incorporated most of its original

opinion. 256 Mich App at 682-688. The Kreiner Court added the following commentary

regarding the significance of limitations on a person’s ability to work:
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"We find that one’s general ability to lead his or her normal life can be
affected bv_a injury that impacts the person’s ability to work at a job, where
the job plays a significant role in that individual’s normal life. such as in the
case at bar. Employment or one’s livelihood, for a vast majority of people,
constitutes an extremely important and major part of a person’s life. Whether
it be wrong or right, our worth as individuals in society is often measured by
our employment. Losing the ability to work can be devastating; employment,
regardless of income issues, is important to a sense of purpose and a feeling of
vitality. For those working a standard forty-hour work week, a quarter of
their lifetime before retirement is devoted to time spent on the job. An injury
affecting one’s employment and ability to work, under the right factual
circumstances. can be equated to affecting the person’s general ability to lead
his or her normal life. For many, life in general revolves around a job and
work. It would be illogical to conclude that where a person loses the ability to
work because of an injury resulting from a motor-vehicle collision, after being
gainfully employed, the person’s life after the accident. in general, would be
unaffected.”

Id., 688-689 (italics in original: underlining added).

Thereafter, the Kreiner Court observed that this Court’s remand order indicated that:
". . . when considering a person’s ability to lead a normal life, the focus must
be on multiple aspects of the person’s life, 1.e., home life, relationships, daily
activities. recreational activities, and employment, and not solely on one area
of the person’s life such as employment.”

Id., 689.
According to the Kreiner Court, injuries which affect a person’s ability to work often
mpact other aspects of the person’s life:

". . . The employment facet of a person’s life cannot be viewed in a vacuum,;
the inability to work necessarily affects many aspects and areas of a person’s
life outside the job itself. There can be no doubt that the inability to work
affects home life and relationships and creates and places monetary limits on
daily and recreational activities. As such, an injury impacting employment can
affect a person’s life in general. Moreover, injuries affecting the ability to
work., by their very nature, often place physical limitations on numerous
aspects of a person’s life.”

lg., 689 (emphasis added).
The Kreiner Court again concluded that Plaintiff’s evidence established a serious
impairment of body function because his ability to walk, perform certain movements, and
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kngage in recreational hunting and employment were limited by his injury. Id., 689. The
fact that Plaintiff continued working after the accident did not warrant a contrary conclusion:

"Because plaintiff remained employed and was working after the injury,
the Supreme Court’s remand order might be read to suggest that the effect on
one’s employment must be sufficiently serious in order to properly conclude
that a person’s general ability to lead his or her normal life has been affected.
However, such a reading would be contrary to the Supreme Court’s own de-
termination that a serious effect is not required. Nevertheless, there was
documentary evidence presented indicating that plaintiff’s ability to work a full
eight-hour day was reduced by twenty-five percent, that he could no longer do
roofing jobs, that ladder work was limited, and that there were weight and
movement restrictions. These limitations, if proved, are significant enough to
support a finding that plaintiff’s impairment affected his general ability to lead

his normal life."

Id., 689-690. The case was again remanded to the trial court for a determination of whether

é material factual dispute existed regarding Plaintiff’s claimed limitations. Id.. 690.
This Court subsequently granted Defendant’s application for leave to appeal.

Straub v Collette
254 Mich App 454; 657 NW2d 178 (2002),
vacated and remanded, 468 Mich 918; 664 NW2d 212 (2003)
Straub v Collette (On Remand)
258 Mich App 456; 670 NW2d 725 (2003)

In Straub, the Court ot Appeals twice concluded that plaintiff’s four-month recupera-

tion from his hand injury satisfied the "serious impairment" threshold. The following facts

were undisputed.

On September 19, 1999, plaintiff was struck by a motorist while riding a motorcycle.
The resulting injuries to his non-dominant left hand were a closed left fifth metacarpal

R L)

displaced neck fracture (i.e.. a "boxer’s" fracture), and open wounds to his middle and ring
fingers, which included extensor tendon injuries. Plaintiff underwent outpatient surgery,

attended some physical therapy, and wore a cast. 254 Mich App at 455.
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At the time of the accident, plaintiff was a cable lineman. He did not work from the
‘élate of the accident to November 1999, when he returned to that job part-time. He began
Working full time on December 14, 1999. During the same time period, plaintiff had
difficulty performing household and personal tasks, operating his bow shop, and processing
;ieer during the 1999 deer season. Id., 455-456.

Plaintiff also played bass guitar in a band that performed almost every Friday or
‘Saturday night in night clubs and private clubs. In addition. he practiced guitar three or four
'itimes per week. Plaintiff did not resume playing the guitar until mid-January 2000 due to
insufficient strength in his fingers. Id.

During his deposition, plaintiff testified that he had a continuing inability to complete-
ly straighten out his middle finger. In addition, he could not completely close his left hand.

Id., 456.

The trial court concluded that plaintiff could not satisfy the "serious impairment”
fhreshold. The Court of Appeals agreed "that plaintiff was free of any serious impairment of
’body function by mid-January 2000." Id., 457. The remaining question was whether a
serious impairment existed between the date of the accident and mid-January 2000.

The Straub Court held that plaintiff’s hand injuries were objectively manifested, and
the ability to use his hand was an important body function. Id., 457. In determining
whether the injury affected plaintiff’s general ability to lead his normal life, the Court
observed that an impairmént need not be permanent to be serious. Id. The Straub Court
fecounted Kern's factors for determining when an impairment is serious, and compared

plaintiff’s lifestyles before and after the accident. Id., +58.
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The Straub Court concluded that plaintiff’s injury had sufficiently affected his general
“aitbility to lead his normal life, based in large measure on the Court of Appeals’ initial opinion
in Kreiner:

" In this case, the undisputed evidence indicated that the plaintiff had
regularly performed as a musician playing the bass guitar, but was unable to
do so for about four months as a result of the injuries that he suffered in the
accident. Given plaintiff’s undisputed deposition testimony that he performed
in a band that gave performances almost every weekend and additionally
practiced three or four times a week, being able to play the bass guitar was a
major part of plaintiff’s normal life. Further, the period of about four months
that plaintiff could not perform musically was a significant amount of time. In
addition, plaintiff was limited in his ability to work at his full-time employ-
ment for about three months. . . [W]e conclude that plaintiff’s injuries consti-
tuted a serious impairment of body function because. albeit for a relatively
limited time. they did affect his general ability to lead his normal life. par-
ticularly his ability to perform musically and to work. both of which were
integral parts of his normal life. See Kreiner, supra, at 518-519 (considering
evidence that the plaintiff in that case was limited in the time he could work
and unable to participate in ‘certain types of recreational hunting’ as support-
ing a conclusion that he suffered a serious impairment of body function). It is
immaterial that the same injury suffered by a hypothetical person who led a
more sedentary lifestyle than plaintiff, or who did not rely on the use of the
non-dominant hand as much as plaintiff did, might not constitute a serious
impairment of body function.”

Id.. 458-459 (emphasis added). Accordingly, the Straub Court reversed the trial court’s
grant of summary disposition to defendant. and remanded the case for further proceedings.

In lieu of granting defendants’ application for leave to appeal, this Court vacated the
Court of Appeals’ opinion. The Straub Court was directed to reconsider the case in light of
this Court’s order in Kreiner. 468 Mich 918; 661 NW2d 234 (2003).

In its opinion on remand, the Straub Court reiterated plaintiff’s work limitations
during his initial four-month recuperation. Other limitations were also noted, i.e.. plaintiff
"could not perform, or had significant difficulty performing household and personal tasks,
such as washing dishes, doing yard work, and showering and dressing himself, until
December 1999." Moreover, plaintiff lived alone, and was solely responsible for maintain-
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ng his home and property, and performing personal tasks. Finally, when plaintiff resumed
playing guitar, he had to change his finger formation due to his inability to completely
straighten his left middle finger. Straub, 258 Mich App at 461-462.

The Straub Court again concluded that the effect of plaintiff’s hand injury on his
seneral ability to lead his normal life was significant enough to satisty the "serious impair-
ment" threshold. The Court of Appeals’ second opinion in Kreiner played a major role in
the panel’s analyvsis:

"Therefore, not only was plaintiff’s ability to work as a cable lineman
and bass guitar plaver affected, but his ability to perform everydayv household
tasks, and operate his bow shop were significantly affected as well. Our
emphasis regarding plaintiff’s guitar playing should not be construed as
constituting the sole reason supporting our conclusion that plaintiff sutfered a
serious impairment of body function. But it is a factor in our determination in
this case because of its significance in plaintiff’s life. Although plaintiff had a
‘day’ job. playing in the band was no less an integral part of plaintiff’s life.
As this Court stated in Kreiner (On Remand), supra at 688. ‘Employment or
one’s livelihood, for a vast majority of people. constitutes an extremely im-
portant and major part of a person’s life. Whether it be wrong or right, our
worth as individuals in society is often measured by our employment.” As the
Kreiner Court also recognized. ‘injuries affecting the abilitv to work,. by their
very nature, often place physical limitations on numerous aspects of a person’s
life.” Id. at 689. We are not suggesting that any injury sustained from a
motor vehicle collision that results in the plaintiff losing the ability to work
constitutes ‘serious impairment of body function.” But we are cognizant of the
reality. as was this Court in Kreiner (On Remand), supra. that such a injury,
‘under the right factual circumstances, can be equated to atfecting a person’s
general ability to lead his or her normal life.” /d. at 688: emphasis in origi-
nal. We find these circumstances exist here.

“In this case, plaintiff lost the use of his left hand for three months,
which significantly affected plaintiff’s general ability to lead his normal life
given the work and tasks that he performed before the accident ‘in his normal
life.” And so, we conclude as a matter of law that plaintitf suffered ‘serious
impairment of body function’ as defined by MCL 500.3135 (7). . . ."

Id., 462-463 (emphasis added).
This Court subsequently granted defendants’ application for leave to appeal, Docket
No. 124757.
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I. TO DETERMINE WHETHER AN IMPAIRMENT OF BODY
FUNCTION AFFECTED THE PERSON’S "GENERAL" ABILITY
TO LEAD HIS OR HER NORMAL LIFE WITHIN THE MEAN-
ING OF MCL 500.3135(7), ALL ASPECTS OF THE PERSON’S
PRE- AND POST-ACCIDENT FUNCTIONAL ABILITIES AND
ACTIVITIES MUST BE EXAMINED AND GIVEN APPROPRI-
ATE SIGNIFICANCE. TO DETERMINE WHETHER A PER-
SON’S "ABILITY" TO LEAD HIS OR HER NORMAL LIFE HAS
BEEN AFFECTED, THE FOLLOWING NON-EXHAUSTIVE
OBJECTIVE FACTORS SHOULD BE CONSIDERED -- THE
NATURE AND EXTENT OF THE IMPAIRMENT, THE TYPE
AND LENGTH OF TREATMENT REQUIRED, THE DURATION
OF THE IMPAIRMENT, THE EXTENT OF ANY RESIDUAL
IMPAIRMENT, AND THE PROGNOSIS FOR EVENTUAL RE-
COVERY.

Under the 1995 amendments to §3135, the judiciary must decide whether a plaintiff
can satisfy the "serious impairment” threshold if there is no dispute, or no material dispute,
as to the nature and extent of the plaintiff’s injuries. MCL 500.3135(2)(a)(1) & (11). The
same "question of law" procedure was adopted in Cassidy. Unfortunately, the ensuing

Cassidy-era decisions from the Court of Appeals often reached irreconcilable results. To

avoid the same situation, this Court should provide a definitive and specific framework for

determining when a "serious impairment of body function" does, and does not. exist under

$3135(7).

The statutory definition of "serious impairment of body function” contains three

‘elements:

"[1] an objectively manifested impairment [2] of an important body function
[3] that affects the person’s general ability to lead his or her normal life.”

MCL 500.3135(7) (numbering added).

The dispositive issue in this case is how the third element should be interpreted and

applied. The Court of Appeals already has provided substantial guidance in answering this
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question, but has not yet articulated all of the relevant considerations. ACIA requests that

this Court adopt the following rules of law.

First, the three requirements imposed by §3135(7) are nearly identical to those
adopted in Cassidy. The legislative analysis of the 1995 amendments confirms that the
Legislature wanted to "return to a tort threshold resembling that provided by the Cassidy
ruling”, which had adopted "a restrictive definition of “serious impairment of body
function’". House Legislative Analysis Section, HB 4341 as enrolled, supra, p 1 (Appendix

B, 1). In Cassidy, supra, 503, this Court held that the "serious impairment” threshold

should be considered in conjunction with the other "two significant obstacles to a tort action
for noneconomic loss", i.e., death and permanent serious disfigurement.

Accordingly, the Court of Appeals has observed that the current "serious impairment”
threshold "is a significant obstacle to tort recovery”, Kern, 240 Mich App at 341; and limits

recovery "to severe conditions". Jackson v Nelson, 252 Mich App 643, 653; 654 NW2d 604

(2002), lv_den, 468 Mich 884 (2003). That threshold was "designed to eliminate suits based
on clearly minor injuries”. May, 239 Mich App at 200. "'Recovery for pain and suffering
is not predicated on serious pain and suffering, but on injuries that affect the functioning of

the body.”" Jackson, supra, 650, and Miller, 246 Mich App at 249, quoting Cassidy, supra,

505.

Second, there is one notable difference between Cassidy and the statutory definition.

Cassidy, supra, required an evaluation of "the effect of an injury on the person’s general

ability to live a normal life", which did not turn on how the injury affected the particular
person’s life. Id. The DiFranco Court criticized this requirement because "there is no such

thing as "a normal life’". DiFranco, 427 Mich at 66. Cognizant of that comment, the
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Legislature instead required that the impairment affect "the person’s general ability to lead

‘his or her normal life." (Emphasis added).

Accordingly, the Court of Appeals has held that a comparison of the plaintiff’s
lifestyle before and after the accident is appropriate. Straub, 258 Mich App at 460; May,

240 Mich App at 506. That inquiry looks to the effect of the impairment on the particular

plaintiff’s life, rather than a hypothetical person’s life.

Third, this Court has already held that "any" effect on the plaintiff’s life is insuffi-
cient to satisfy §3135(7). Conversely, a "serious” effect is not required. Instead, the effect
must be on the person’s "general" ability to lead his or her normal life. Kreiner, 468 Mich
at 885.

The word "general" is not defined in §3135(7), or any other portion of the No-Fault
Act. Accordingly, its dictionary definition can be used to determine its plain and ordinary
meaning. Koontz, 466 Mich at 312.

"General" is defined in pertinent part as:

"1: involving or belonging to the whole of a body, group, class. or type :
applicable or relevant to the whole rather than a limited part, group, or section
.. . 4: marked by broad overall character without being limited, modified,
or checked by narrow precise considerations : concerned with main elements,
major matters rather than limited details, or universals rather than particulars.

"

;?Webster’s Third New Int’l Dictionary (Unabridged), (1986 ed). p 944.

In this case, the Court of Appeals interpreted this Court’s remand order as requiring
an evaluation of "multiple aspects of the person’s life, i.e., home life. relationships, daily
‘activities, recreational activities, and employment, and not solely on one area of the person’s

life". Kreiner, 256 Mich App at 689. In light of the dictionary definition of "general”, it is
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more accurate to say that all aspects of the person’s life must be examined. Straub, supra,

461.

In addition to the "activities" listed by the Court of Appeals. there are myriad other
aspects of living. Most significantly, there are basic human functions such as thinking,
seeing. talking. eating, walking, sitting, standing, lifting, sleeping, personal hygiene,
dressing, etc.

Identifying which (if any) of these basic human functions has been atfected (and by

]}ow much and for how long) should be the starting point in analyzing whether the injury
affected the person’s "general" (i.e., overall) ability to live his or her normal life. Under the
1'>ec:0nd requirement of §3135(7), the impaired body function must be "important”.

Once this inquiry is completed, specific activities can be examined. However, not all
activities have the same significance in a person’s overall life. For example. a person’s

ability to work is more important than the ability to play golf on weekends. Minor changes

in how a person performs a specific activity do not change the fact that the person is still

'generally” able to perform that activity.

While professing to look at multiple aspects of Plaintiff’s life in this case, the Court
bf Appeals focused on Plaintiff’s ability to work as a carpenter. From there, the Court
broadly extrapolated that "[t]here can be no doubt that the inability to work affects home life
and relations and creates and places monetary limits on daily and recreational activities”.
Kreiner, supra. 689. The Court of Appeals’ concern for the monetary ramifications of work
ioss reflects an incomplete understanding of the No-Fault Act’s compensation system.

As explained at pages 2-3, supra, an injured person can recover up to three years of
no-fault benefits for work he/she would have performed but for the accident. MCL
500.3107(1)(b). If the person’s work loss exceeds the monthly and/or three-year caps. those
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iexcess economic losses can be recovered in a third-party lawsuit from the operator and/or
Lowner of the vehicle at fault. MCL 500.3135(3)(c). The plaintiff does not have to establish
?that he/she sustained a serious impairment of body function in order to recover excess work
:loss. In short, the monetary aspects of work loss should not be considered in evaluating

whether the plaintiff’s "general" ability to lead his or her normal life has been affected.

Fourth, a bare comparison of the plaintiff’s activities before and after the accident
does not always yield the correct result. The "concert violinist" hypotheticals posed by the
DiFranco Court demonstrate this point.

As a result of an auto accident, a concert violinist permanently loses the use of his
iegs. Nevertheless, he is still able to perform professionally from a wheelchair. His upper
;;body strength is sufficient to allow him to bathe, dress, and perform other personal functions
w1th little or no assistance. With modifications to his home and a specially equipped van
(paid for through no-fault benefits), the violinist can perform many household tasks and drive
Ewherever he wishes. Finally, the violinist continues to enjoy his prior "sedentary” recre-
ational activities, e.g.. reading, watching television, listening to music. and playing chess.
Since the violinist maintained his career, and continued many of his daily activities
and hobbies after the accident, a simplistic "altered lifestyle" analysis would yield the conclu-

sion that the violinist’s paralysis did not affect his general ability to lead his normal life.

Yet, everyone would intuitively agree that total permanent paralysis is a serious impairment
bf body function, regardless of how well the person has adjusted to that condition. The
violinist should be able to sue for noneconomic damages. Why?

Another concert violinist injures his non-dominant hand in an auto accident.
‘Although the initial injuries (i.e., a thumb fracture and some ligament damage) heal well
with conservative treatment, there is a permanent loss of some dexterity and strength in the
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hand. That impairment effectively ends the violinist’s performing career, but only negligibly

.affects his ability to perform alternative work (e.g., teaching violin), household chores, etc.

The violinist becomes despondent. He retuses to look for alternative work, abandons
his prior recreational activities, and sits at home all day watching television. This depression
strains the violinist’s marital relationship to the point of divorce.

A bare comparison of this violinist’s pre- and post-accident activities would yield the

conclusion that his lifestyle has radically changed. Yet, everyone would intuitively agree that

a minor residual impairment of a non-dominant hand does not rise to the level of a serious
mpairment of body function. Why?

Reaching the proper result in both hypotheticals requires more than an "altered
lifestyle” analysis. Section 3135(7) specifically requires that the impairment affect the
person’s "ability" to lead his or her normal life.

Since the word "ability" is not defined in the No-Fault Act, the following definition

can be applied:

"1. the quality or state of being able : physical, mental or legal power to
perform : competence in doing. . . .

"

"capacity. fitness, or tendency to act or be acted on in a (specified) way. . . .
pacity y p 3

‘Webster’s Third New Int’l Dictionary, supra, p 3.

This leads to the fifth proposed rule of law -- how should a person’s "ability" to lead

his or her normal life be evaluated? What a person’s "abilities” (i.e., capabilities and

capacities) are after an accident should be an objective inquiry. ACIA contends that the

following non-exhaustive list of objective factors should be considered:

1) The nature and extent of the impairment;

2) The type and length of treatment required:
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3) The duration of the impairment;

4) The extent of any residual impairment: and

5) The prognosis for eventual recovery.

These factors (in one form or another) have always played a pivotal role in determin-

ing whether a serious impairment of body function exists. They were first articulated by the

Court of Appeals prior to this Court’s decision in Cassidy. E.g., Hermann, 98 Mich App at

449-450. While the Cassidy Court did not formally adopt these factors, its discussion of the

specific injuries at issue included such an analysis. Cassidy, supra, 503-506. In DiFranco,

_S_up_rg, 39-40, 67-68, this Court formally adopted similar factors, which were subsequently
inccrporated into standard jury instructions. SJI2d 36.01. Finally, these factors have been
applied by the Court of Appeals in cases involving the current statutory definition of "serious
impairment of body function”. Miller, 246 Mich App at 248: Kern, 240 Mich App at 341.
The nature and extent of the injuries is an inquiry which is already required by

83135(2)(a). Under that section, courts initially must determine whether there 1s any dispute

{or any material dispute) as to the nature and extent of the plaintiff’s injuries before deciding
whether the plaintiff has sustained a serious impairment of body function. Churchman v
Rickerson. 240 Mich App 223. 232; 611 NW2d 333 (2000); May, 239 Mich App at 195.

A person’s "ability" to lead his or her normal life often depends on what body

:function is impaired and the extent of that impairment. To paraphrase DiFranco. supra. 67,
Ea 10% permanent reduction in brain function has a much greater effect on a person’s ability
fo live his/her pre-accident life than a permanent 10% Ilimitation in neck motion. A 75%
iimitation in back movement has a much greater effect than a 5% limitation.

The type and length of treatment required is also a relevant inquiry. Again para-

phrasing DiFranco, supra. 68. an injury which requires surgery, several days of hospitaliza-
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‘éion, and a lengthy course of rehabilitation markedly affects a person’s ability to lead his/her
éare—accident life. Conversely, an injury which improves significantly after one week of bed
Erest, and a two-month course of anti-inflammatories and pain medication, minimally
nterrupts a person’s ability to continue living his/her normal life.

The duration of the impairment also must be considered. Again paraphrasing

DiFranco, supra. a person who is rendered unconscious for several minutes immediately after

an accident is completely unable to function during that timeframe. However, if there are no
%urther problems, that temporary loss of consciousness does not affect the person’s ability to
iive his/her normal life.

While §3135(7) does not require a permanent impairment, this Court has consistently

recognized that a permanent impairment has a greater impact than a temporary one of like

character. DiFranco, supra; Cassidy, supra, 505-506. However, a permanent impairment

does not necessarily affect a person’s general ability to lead his or her normal life -- the
1

nature and extent of the impairment also must be considered. DiFranco, supra.

Finally, an inquiry into the extent of any residual impairment and the prognosis for
(;ventual recovery looks at the long-term effects of the injury. All injuries require a certain
%unount of time to heal. If the healing process is normal, uneventful, short term, and
ié:omplete, the plaintiff is able to continue his/her pre-accident life with little interruption.
Minor residual impairments may require some changes in how the plaintiff performs a
éparticular activity. However, such accommodations often do not affect the plaintiff’s overall
:jibility to perform that activity. Conversely, a significant residual impairment that has little

or no chance of being rectified may result in the plaintiff abandoning a significant aspect of

his/her pre-accident life permanently, or for a substantial period of time.
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The sixth proposed rule is based on numerous Cassidy-era decisions. The Court of

Appeals repeatedly held that self-imposed restrictions on physical activities due to real or
perceived pain are insufficient to establish that an impairment was "serious”. or significantly

affected the plaintiff’s normal lifestyle. E.g., Bennett v Oakley. 153 Mich App 622, 631;

396 NW2d 451 (1986); Denson v Garrison, 145 Mich App 516, 520: 378 NW2d 532 (1985);

Sherrell v Bugaski, 140 Mich App 708, 711; 364 NW2d 684 (1984); Flemings v Jenkins,

138 Mich App 788, 790; 360 NW2d 298 (1984).%

That holding has similar significance under §3135(7). If a physician does not impose
restrictions on the plaintiff’s activities, that fact indicates that the plaintiff has the physical
"ability" to perform such activities. In many unpublished opinions, the Court of Appeals has
{held that self-imposed restrictions do not establish a "serious impairment of body function”
izunder §3135(7). (See Appendix A).

However, the converse is not always true. A physician may impose restrictions
1f;whic:h are too conservative. For example, a physician may advise the plaintiff to avoid
jJifl;ing anything over 25 pounds. Nevertheless, the plaintiff is capable of lifting significantly
'more, and actually does so with little or no adverse consequences. Under §3135(7), the
‘dispositive, objective inquiry is the plaintiff’s actual "ability" to perform the activity at issue.

Application of the aforedescribed rules of law now yields the appropriate results in
grthe "concert violinist" hypotheticals.

The impairment sustained by the paralyzed violinist is total, permanent. and incapable

iof medical correction. That impairment prevents the violinist from performing two basic

5 *'Cassidy-era decisions also held that self-imposed restrictions do not satisfv the require-
iment of a "objectively manifested injury”. Denson, supra; Franz v Woods, 145 Mich App
1169, 175, 178; 377 NW2d 373 (1985); Salim v Shepler, 142 Mich App 145, 149; 369 NW2d
1282 (1985).
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human functions -- walking and standing. While the violinist is able to continue his career,
+and perform many household and personal tasks, he must do so from a wheelchair -- a
substantial physical accommodation. In short, the violinist’s paralysis absolutely precludes
him from resuming his pre-accident life in many significant ways. Accordingly, he should
be able to sue for noneconomic damages.

Conversely, the violinist with the residual impairment of his non-dominant hand
should not be allowed to recover noneconomic damages. The initial injuries (a thumb
fracture and some ligament damage) were minor, and healed well with minimal medical
treatment within a short period of time. Objectively, the residual impairment is also minor
because there is only a minimal diminution of strength and dexterity. This violinist is physi-
cally able to perform all basic human functions. His refusal to resume his pre-accident
;activities. and to pursue an alternative career, are solely self-imposed.

This violinist’s hand impairment did result in the premature termination of his
performing career. However, any resulting loss of income is compensable through no-fault
work loss benefits, plus a third-party lawsuit against the tortfeasor for any uncompensated
loss.

In conclusion, the rules of law proposed by ACIA provide specific guidance to trial
and appellate courts for resolving the "serious impairment” issue under a myriad of circum-
stances. These rules are consistent with the words chosen by the Legislature to define
f‘serious impairment of body function" in §3135(7) -- an impairment which affects the

person’s general ability to lead his or her normal life. In addition. these rules effectuate the

Legislature’s intent to re-establish the "serious impairment" threshold as a significant obstacle

to recovery of noneconomic damages.
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II. EVEN WHEN VIEWED IN THE LIGHT MOST FAVORABLE TO
PLAINTIFF, THE EVIDENCE DOES NOT ESTABLISH THAT
PLAINTIFF’S ALLEGED BACK INJURY AFFECTED HIS GEN-

ERAL ABILITY TO LEAD HIS NORMAL LIFE.

For purposes of this appeal only, ACIA will not dispute that Plaintiff’s alleged

injuries were objectively manifested, and that an important body function is at issue (i.e., the

functioning of Plaintiff’s back). There is a factual dispute as to the effect of Plaintiff’s
injuries on his ability to lead his pre-accident life.”~ However. that dispute is not material

to a determination of whether Plaintiff sustained a serious impairment of body function.

The Court of Appeals™ opinions do not fully recount all of the relevant facts. ACIA

like Defendant) contends that even if the facts are as Plaintff has alleged, his back injury

never affected his "general” (i.e., overall) "ability" (i.e., physical capacity) to lead his

normal life.

Plaintiff’s & Dr. Fram’s Deposition Testimony

For 11 to 12 years prior to the accident, Plaintiff worked as a self-employed carpen-

ter. (25a, p 4). He was employed exclusively by homeowners, mostly for remodeling work.

(Id.). Those jobs included building decks, roofing. siding, electrical work, plumbing,

ﬁrywall, and some sheet metal and mechanical work. (25a, 4-5). Plaintiff generally worked
8 hours per day, and billed about $18 per hour for his labor. (30a, pp 24-25: 33a, p 36).
The accident occurred about 6:30 p.m. on November 28, 1997 (the day after

Thanksgiving). (26a, pp 7-8; 30a, pp 24-25). Plaintiff was driving a pickup truck and

wearing a seatbelt. (26a-27a, pp 7, 13). Plaintiff did not feel injured immediately after the

accident, and no ambulance was called to the scene. (28a, p 14).

*For example, Defendant submitted a videotape to the trial court, which demonstrated
that Plaintiff could perform strenuous physical activities with no apparent difficulty. (50a-

Bla).
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The next morning. Plaintiff began experiencing some pain in his back and in his right
eg. (28a, p 14). That pain started in his back. went into his hip "a little bit", and down
nto the back of his right calf. (28a, pp 14-15). As of his June 4, 1999 deposition, Plaintiff
was still experiencing the same pain. (28a, p 15).

Plaintiff had previously planned not to work that Thanksgiving weekend. (30a, p 25).
When he returned to work the next week, Plaintiff realized that he could not work as many
hours because prolonged standing caused pain in his leg. (30a, p 24: 33a, p 34). Plaintiff

maintained that since the accident, he was able to work only 6 hours per day. (30a-32a, pp

23-24, 29, 33). Plaintiff’s income tax records indicate that his self-employment income
remained consistent after the accident. (52a).
As to the effect of this injury on his ability to work, Plaintiff testified that "the only
thing I am not doing any more is roofing.” (29a, p 21; accord, 29a, p 20: 32a, pp 30-31).
Plaintiff explained that he could no longer carry a bundle of shingles up a ladder, and could
not tear off roofs because of the kneeling and bending involved. (29a, p 21: 32a, p 31). Ifa
job involved roofing, Plaintiff asked for help from his stepson. (31a, pp 27-28).

Plaintiff also had to "watch” what he lifted, i.e., "anything much over 80 pounds".
29a, pp 20-21). Prior to the accident, Plaintiff could lift more than 80 pounds. but he did
not do so regularly. (33a, p 35). If a job required lifting greater weights, Plaintiff now
asked for assistance. (Id.).
In addition, Plaintiff had "a hard time" performing tasks that involved kneeling (e.g.,
trim work and installing plugs). (29a-30a, pp 21, 23: 32a, p 32). Spending "a lot of time
on the ladder” (i.e., 20 to 30 minutes) also caused pain in his back, hip and right leg. (30a,

p 23: 32a, pp 31-32). Plaintiff "forced" himself to perform such work, however. (29a-30a,
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pp 21, 23: 32a, p 31). Plaintiff was able to take long lunches to "get off my feet for
;awhile". (36a, p 36).

At the time of his deposition, Plaintiff was finishing a 1%2-month job on a house.
(31a, pp 28-29). That job involved plumbing, wiring and heating work. (Id.).
| The only other aspect of Plaintiff’s pre-accident life that was affected was his
yvrecreational hunting. (30a-31a. pp 23, 29). Prior to the accident, Plaintiff did "a lot" of
deer and rabbit hunting, which involved "a lot" of walking. (30a, pp 22-23: 32a, pp 32-33).

After the accident, Plaintiff could only walk about one-half mile before experiencing pain in

his right hip and leg. (29a, p 20: 32a, p 33). When he experienced such pain. Plaintiff
would sit down for awhile before continuing his walk. (29a, p 20).

Plaintiff gave up rabbit hunting after the accident. (30a, p 22: 32a, p 33). He
i:ontinued hunting deer with a bow and a rifle. (30a, p 22). Walks to his deer blind were

about 1/2 to 3/4 of a mile. (32a, p 33). During the 1998 deer season, Plaintiff shot a deer.

(303, p 22).

Plaintiff acknowledged that he did not do a lot of household chores betfore the
laccident. except cutting grass on his riding lawnmower. (31a-32a, pp 29-30). He was still
zéble to perform that activity. (32a-33a, pp 30, 34). Plaintiff had never shoveled snow from
%zhis driveway because he and his wife had four-wheel drive pickup trucks. (33a, pp 34-35).
?Plaintiff continued shopping with his wife after the accident, and was able to do any chore
ishe asked. (33a, p 34).

| As to medical treatment. Plaintiff’s initial visit to his regular physician (Dr. Madhu)
was on December 2, 1997 (i.e.. four days after the accident). (5a). Plaintiff complained of
jpain in his right leg that went into his hip. (Id.). Although there was some tenderness in the
iright hip area, Plaintiff’s range of motion was normal. (Id.).
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Plaintiff saw Dr. Madhu on three additional occasions through January 1998. (6a-8a).
puring this timeframe. Plaintiff received cortisone injections and anti-inflammatory medica-
tion, and was advised to use a heating pad. (Id.).

On April 13, 1998, Plaintiff went to Karim M. Fram, M.D. (a neurologist). (9a-10a;
B6a, p 4: 38a, pp 12-13). Right straight leg testing triggered pain in Plaintiff’s right hip at
65 degrees. (39a, p 15). The only positive finding during an EMG study was a mild
rritation of the right L4 nerve root, which was causing radiculopathy (i.e.. a malfunction of
the nerve root). (39a-40a, pp 16, 18-19). Dr. Fram recommended Motrin to control pain
and inflammation, and prescribed a muscle relaxer (Flexeril). (40a, p 19). Plaintiff was
advised to perform muscle strengthening exercises for his back and legs, and to walk. (Id.).
A lumbar MRI performed on April 17, 2003, revealed a grade 1 to grade 2 spondylo-
isthesis (i.e.. arthritic changes) between L5-S1, and degenerative disc disease at L3-1.4, 1.4-
L5, and L5-S1. (11a; 40a, pp 19-21). There was no evidence of lateralizing disc herniation.
11a). Dr. Fram’s resulting diagnosis was lower back pain secondary to lumbar strain, L4
radiculopathy, and degenerative disc disease. (41la, p 22). Dr. Fram believed that the auto
accident either caused or aggravated those conditions. (42a-43a. pp 29-30).
During Plaintiff’s second visit on May 12, 1998. Dr. Fram administered a steroidal
nerve block to relieve the pain, swelling and inflammation in Plaintiff’s lumbar back. (40a-
41a, pp 21-22). Plaintiff was prescribed pain medication (Ultram), and advised to continue
daily walks and strengthening exercises. (41a, p 22).
During his next visit on August 10, 1998, Plaintiff reported no improvement in his
pain. (14a; 41a, pp 22-23). Dr. Fram’s diagnosis remained the same, and Plaintiff’s

prescription for Ultram was continued. (14a; 41a, pp 23-24).
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Dr. Fram also prescribed a three-week course of physical therapy. three times per
week. (14a; 29a, pp 18-19: 41a, p 24). That therapy included heat, ultrasound and massage
to strengthen Plaintiff’s back muscles, improve spinal mobility, an& reduce pain. (4la, p
:24). Plaintiff reported that physical therapy did not help and. in some respects. made his
;pain worse. (29a, p 19; 41a, p 24).

Dr. Fram’s diagnosis remained the same after he re-examined Plaintiff on October 9,
;'1998. (15a; 41a, pp 24-25). Since Plaintiff had not responded to prior medication, Dr.
;Fram prescribed a non-steroidal anti-inflammatory (Relafin). (15a; 41a, p 25). Plaintiff was
tadvised to continue exercising 15 to 20 minutes per day. (41a, p 26).

At the time of his deposition, Plaintiff was no longer treating with any physician. and
;had stopped taking medication in December 1998. (28a-29a, pp 17, 19). When he experi-
fénced continuing pain after work, Plaintiff would rest his legs and back by "simply sit[ting]

on the couch and keep[ing] my feet on the floor." (32a, p 32). Usually. the pain would be

‘gone by morning. (Id.).

On August 6, 1999 (i.e., about three weeks before Dr. Fram’s deposition), Plaintiff
was re-examined by Dr. Fram. (34a; 42a, pp 26, 28). Plaintiff’s complaints. and Dr.
“Fram’s diagnosis, remained the same. (34a; 42a, pp 26-27). Dr. Fram now advised
Plaintiff to wear a lumbar back support during his daily activities. (34a: 42a. p 27).
‘Plaintiff was further advised to continue his back exercises, avoid lifting over 15 pounds,
avoid excessive bending and twisting, and limit driving to 45 to 60 minutes at a time. (34a;
5’423-4421, pp 27-28, 32, 36-37). Dr. Fram prescribed a different muscle relaxer (Skelaxin).
‘(34a; 42a, p 28).

Dr. Fram believed that the degenerative changes in Plaintiff’s spine were permanent,
ébut the L4 radiculopathy might heal over time. (43a-44a, pp 31, 37). Future medical
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treatment probably would entail doctor visits at least four times per vear. muscle relaxants,

Ajand possible repeat EMG and MRI studies. (43a-44a, pp 32. 35-36).

Dr. Fram described Plaintiff’s prognosis as "fair to good". i.e.. "there will be
limitations in his work and his activity for the rest of his life." (43a, pp 31-32). He
described Plaintiff’s medical condition as "significant” because of Plaintiff’s age at the time
of the accident (34 years old), and the physical limitations involved. (44a, p 35). However,
Dr. Fram refused to characterize Plaintiff’s condition as "serious": |

"Q Doctor, would you state this his condition is a serious medical condi-
tion or an aggravating condition? What would you call it?

"A Well, I would not like to use a term, you know, serious or very seri-
ous. . . . Serious. meaning. vou know, it will compromise his life?

_IV_O._"

44a, p 35) (emphasis added).
Analysis

To determine whether Plaintiff’s "general” ability to lead his pre-accident life was
affected, all of Plaintiff’s functional abilities and activities must be examined. As the trial
court correctly observed, Plaintiff is still able to perform all basic human functions. including
lifting, bending, twisting, standing, and walking. (Motion Tr, 10). While Plaintiff allegedly
cannot function as he once did due to pain, he has accommodated his limitations with only
minimal lifestyle changes.

For example, Plaintiff now uses a lumbar back support while he is working. If he
has to lift over 80 pounds (which is still a considerable amount of weight), Plaintiff now asks
for assistance. After working on a ladder for 20 to 30 minutes, or walking half a mile,
:Plaintiff takes a break. At the end of the day, Plaintiff sits on a couch with his legs on the

floor to deal with any residual pain.
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Plaintiff has discontinued only two specific activities in his life.
i First, Plaintiff no longer does roofing work. However, Plaintiff’s business involves
ﬁlany other facets of home remodeling, e.g.. building decks, installing siding and drywall,
Electrical and plumbing work. Although certain positions allegedly produce pain (e.g.,
kneeling and standing on a ladder), Plaintiff is still able to work while in those positions.
The Court of Appeals focused on the fact that Plaintiff now works only 6 hours per

day. Any substantiated loss of income from that reduced work schedule, or Plaintiff’s

;dnability to accept roofing jobs. is compensable through no-fault benefits® and a possible
éxcess work loss claim against Defendant. Plaintiff’s alleged work loss does not change the
[fact that overall, Plaintiff has been able to continue his pre-accident career as a self-employed
carpenter.

Second, Plaintiff no longer hunts rabbits. However. Plainuff has continued hunting

his favorite prey -- deer -- both with a bow and a rifle. He successtully shot a deer the year

after the accident. Discontinuing rabbit hunting clearly did not affect Plaintiff’s overall
bbility to pursue his pre-accident life.

The activities which were never effected by the injury also bear mentioning. Plaintiff

still performs the same household chores, e.g., cutting grass with his riding lawnmower and
shopping with his wife. Besides roofing and rabbit hunting, Plainuff could not identify any
other activity that he can no longer perform.

| In short, a comparison of Plaintiff’s functional abilities and activities before and after

the accident reveals that Plaintiff’s ability to live his pre-accident life has been minimally

“*Marquis v Hartford Accident & Indemnity (After Remand). 444 Mich 638; 513
INW2d 799 (1994).
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affected. Stated otherwise. Plaintiff’s "general" ability to lead his normal life has not been

.éffected.

An analysis of the objective factors for determining Plaintiff’s post-accident "ability"
to lead his normal life also supports the conclusion that Plaintiff did not sustain a serious
mpairment of body function.

Dr. Fram diagnosed the nature and extent of Plaintiff’s injury as lower back pain
secondary to lumbar strain. L4 radiculopathy, and degenerative disc disease in Plaintiff’s
umbar spine. He never disabled Plaintiff from working or performing any other specific
activity. Instead, Dr. Fram advised Plaintiff to avoid excessive bending and twisting, and
imit driving to 45 to 60 minutes at a time.” Although Dr. Fram further advised Plaintiff
to avoid lifting over 15 pounds, Plaintiff testified that he can and does lift far more than that
Wwithout adverse consequences.

The medical treatment Plaintiff received was conservative and minimal. Plaintiff did
not feel injured immediately after the accident, and did not seek treatment until four days
later. During the ensuing month, Plaintiff saw his regular phyvsician four times. He received
cortisone injections and anti-inflammatory medication. and was advised to use a heating pad.
Nearly four months later, Plaintiff began treating with Dr. Fram. Plaintiff saw Dr.
Fram four times over the next six months. He received various pain and anti-inflammatory
medications, muscle relaxers, and one nerve block injection. Dr. Fram recommended daily

home exercises and walks to strengthen Plaintiff’s back and leg muscles.

*There is no evidence in this record as to whether Plaintiff adhered to this driving
restriction, or whether this restriction had any effect on Plaintiff’s life.
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In August and September 1998, Plaintiff underwent a short-term course of physical
therapy, i.e.. three times per week for three weeks. That therapy also involved conservative
treatment, 1.e., exercises, heat, ultrasound and massage. “
Plaintiff discontinued taking all medication in December 1998. Between October 9,
1998 and August 6, 1999, Plaintiff did not see any physician for his continuing complaints.
On the latter date, Plaintiff was re-examined by Dr. Fram. The only changes in Dr.
Fram’s recommendations were that Plaintiff should wear a lumbar back support while

working, avoid heavy lifting, and limit his driving. Dr. Fram never recommended surgery

for Plaintiff’s existing complaints.

As to the duration and extent of Plaintiff’s residual impairment, and prognosis for
eventual recovery, Dr. Fram testified that the degenerative changes in Plaintiff’s lumbar
spine are permanent. However, the L4 radiculopathy might heal over time. Dr. Fram
envisioned that Plaintiff’s future medical treatment would consist of periodic re-examinations,
use of muscle relaxants, home exercises, and repeat diagnostic testing.

Dr. Fram described Plaintiff’s medical condition as "significant”. and his prognosis as
"fair to good”. because there would be permanent physical limitations. However, Dr. Fram
refused to characterize Plaintiff’s medical condition as "serious”, i.e., a condition that would
"compromise his life".

While Plaintiff allegedly has some permanent physical impairments and limitations,
M they are not significant. Plaintiff is still physically capable of performing. and does
in fact perform, nearly all of his pre-accident activities. In short, Plaintiff's "ability” to lead
his normal life has not been sufficiently altered to warrant the conclusion that he sustained a

serious impairment of body function.
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Accordingly, the trial court correctly concluded that Plaintiff’s claim for noneconomic
;iamages 1s barred, as a matter of law, by §3135(7). Defendant is entitled to summary
disposition on that claim, pursuant to MCR 2.116(C)(10).

RELIEF
WHEREFORE, Amicus Curiae, AUTO CLUB INSURANCE ASSOCIATION
‘ACIA), respectfully requests this Honorable Court to:

(1) ADOPT the rules of law proposed by ACIA for evaluating whether an
impairment of body function "affects the person’s general ability to lead
his or her normal life", within the meaning of MCL 500.3135(7):

(2) REVERSE the Court of Appeals’ opinion on remand dated June 3.
2003; and

3 REINSTATE the Order for Summary Disposition Pursuant to MCR
2.116(C)(10), entered by the Lapeer County Circuit Court on February
9, 2000.

GROSS, NEMETH & SILVERMAN, P.L.C.

— //*“%
e /KM‘{

k BY: MARY T. NEMETH (P34851)
\_ Attorngx’s for Amicus Curiae. ACIA
Griswold St.. Ste. 1305
Detroit, MI 48226

(313) 963-8200

Dated: January 20, 2004
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THE APPARENT PROBLEM:

Under Michigan's no-fault auto insurance system,
motorists look to their own insurance policies for
benefits (such as medical treatment and lost wages) in
case of accidents and injuries and can only sue another
motorist in extraordinary circumstances. The promise
of no-fault insurance is that by giving up the traditional
right to sue, claims will be settled more predictably and
without as much dispute and delay, compensation will
more closely match losses, and more of the customers’
premium dollars will be spent on the payment of claims
and less on administration costs and transaction costs,
such as legal fees. It is still possible to sue a negligent
driver under most no-fault systems when injuries go
beyond a certain “threshold”, expressed either 4n a
dollar amount or in a "verbal” description.

Michigan's statute contains a verbal threshold for non-
cconomic damages. (Additionally, people can sue for
intentionally caused harm; for allowable expenses, work
loss, and survivor’s loss beyond those covered by no-
fault insurance; and for damages to motor vehicles not
covered by insurance, up to $400.) Lawsuits are only
permitted for  non-economic (e.g., "pain and
suffering”) losses in case of "death, serious impairment
of body function, or permanent serious disfigurement.”
The phrase "serious impairment of body function” has
been interpreted twice in decisions of the Michigan
Supreme Court, the second decision more or less
repudiating the first. In 1982, in what is called the
Cassidy decision, the court said basically that whether
the "serious impairment of body function” threshold had
been met in a given case was a matter of stamtory
construction for a trial court (i.e., a judge not a jury) to
decide. It also said that the phrase referred to
"important” body functions. The court also held that an
injury should be "objectively manifested” (e.g., by x-
ray). The Cassidv court’s ruling said the legislature
had not intended to raise two significant obstacles to
lawsuits (death and permanent serious disfigurement)
and one quite insignificant one, and so a restrictive
definition of "serious impairment of body function” was
appropriate. Nor, the court said, -had the legislamre
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intended that the threshold vary jury by jury or
community by community.

However, in 1986, in the DiFranco ruling, the court
rejected its earlier decision (the membership was not the
same). It put the question of whether a person had
suffered a serious impairment of body function in the
hands of the "trier of fact” (i.e., a jury or judge sitting
without a jury) whenever reasonable minds could differ
as 10 the answer. The court said the threshold is "a
significant, but not extraordinarily high, obstacle” to
recovering damages and that "the impairment need not
be of the entire body function or of an important body
function”, and "need not be permanent.” This decision
has governed the application of the tort threshold since
then. Insurance companies and some others have
portrayed this decision as an unwarranted liberalization
of the no-fault law that has led to increased litigation
and increased costs to the insurance system, thus
contributing to higher premiums for insurance
consumers. Amendments to the no-fault stamte that
would return to a tort threshold resembling that
provided by the Cassidy ruling were key elements of
the two comprehensive reform proposals (which dealt
with a great many other issues, as well) defeated at the
polls in 1992 and 1994 and have been introduced again,
this time standing aione.

THE CONTENT OF THE BILL:

Michigan’s no-fault automobile insurance system only
permits lawsuits for non-economic losses ("pain and
suffering”) when a certain threshold of injury has been
met. The Insurance Code says that a person remains
subject to tort liability for non-economic loss caused by
his or her ownership, maintenance, or use of a motor
vehicle only if the injured person "has suffered death,
serious impairment of body function, or permanent
serious disfigurement.”  The expression "serious
impairment of body function” is not currently further
defined in stamte, but its meaning is governed by a state

supreme court ruling. House Bill 4341 would put a~

more restrictive definition in statute by specifying that
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"serious impairment of body function” means "an
objectively manifested impairment of an important body
function that affects the person’s general ability to lead
his or her normal life.”

The bill also would specify that the following provisions
would apply to a lawsuit for non-economic damages.

— The issues of whether an injured person had suffered
serious impairment of body function or permanent
serious disfigurement would be questions of law for the
court (i.c., issues for a judge to decide rather than, as
now, a jury) if the court found either of the following.

* There was no factal dispute concerning the
nature and extent of the person’s injuries.

* There was a factual dispute concerning the nature
and extent of the person’s injuries, but the dispute
was not material to the determination as to whether
the person had suffered a serious impairment of

. body function or permanent serious disfigurement.
However, for a closed-head injury, a question of
fact for the jury would be created if a licensed
allopathic or osteopathic physician who regularly
diagnosed or treated closed-head injuries testified
under oath that there a serious neurological injury
could exist.

~ Damages could not be assessed in favor of a party
who was more than 50 percent at fault.

— Damages could not be assessed in favor of a party
who was operating his or her own vehicie at the time of
the injury and did not carry required insurance coverage
on the vehicle.

The bill would apply to causes of action for damages
filed on or after 120 days after the effective date of the

bill.

The bill also would expand the current "mini-tort”
exception to the limitation on lawsuits. Under the no-
fault act, a person is liable for damages to 2 motor
vehicle up to $400, to the extent that the damages were
not covered by insurance. (This means a person can
recover the amount of a deductible, up to $400, from a
person who damages his or her motor vehicle.) The
bill would raise the amount of damages that can be
recovered to $500.

MCL 500.3135
FISCAL IMPLICATIONS:

The Senate Fiscal Agency has said that the impact on

state and local units of government is indeterminate.
The agency notes that the cost to the state of losses
under the no-fault auto insurance law (in amounts paid
and reserves) was $3.2 million in fiscal year 1992-93
and $3.1 million in fiscal year 1993-94, and that "to the
extent that this bill would limit exposure, there are
potential savings.” (SFA floor analysis dated 5-24-95)

ARGUMENTS:

For:

Michigan’s no-fault law peeds to be in balance. The
system was designed so that drivers would be
compensated from their own policies for economic
losses stemming from damage done to person and
property due to accidents, regardless of fault, in
exchange for a strict limitation on lawsuits. The
limitation on lawsuits for non-economic ("pain and
suffering”) damages was weakened by a 1986 state
supreme court decision, and the no-fault statute needs
to be restored to its condition prior to that decision.
That means making the determination of whether the
threshold for a lawsuit has been met a question of law
for a judge to decide and not for 2 jury. And it means
that the term "serious impairment of body function”
would once again refer to "an objectively manifested

" impairment of an jmportant body function that affects

the person’s general ability to lead his or her normal

life" (emphasis added). Together, these provisions will
work toward ensuring that the cases that go forward are
deserving of a hearing before a jury. The undeserving
and frivolous cases will be weeded out.

Other provisions will help to accomplish this as well.
The bill would prevent those who are more than 50
percent at fault in an accident from being able to collect
damages from other parties. It is an absurdity that a
driver who shoulders the majority of the blame for an
accident is able to successfully sue others for his or her
"pain and suffering.” It should be kept in mind that the
state moved to a comparative negligence system (where
damages are based on share of fault) from a
contributory negligence system in 1979, after no-fault
was enacted. Under the old system, proponents say, at-
fault parties could not collect. It is also unjust that an
uninsured driver — who does not contribute to the no-
fault insurance system -- can sue for non-economic
damages to be paid out by the insurance company of a

person who is contributing to the system. The bill '

would no longer permit that. -

To the extent that these provisions would reduce the
number of lawsuits and the amount paid out in pain and
suffering awards, they will reduce the costs of the

insurance system and help reduce or restrain insurance ..

premium costs in the competitive auto insurance
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marketplace. The system now is too expensive; this is
one way, and a fair way, to make insurance more
affordable for more people. Proponents of this bill say

that there was more than a 100 percent increase in

insurance lawsuits from 1986 to 1994, the years of the
relaxed standards for lawsuits, whereas lawsuits
declined by over 40 percent from 1982 to 1986, the
years governed by the standards of the prior supreme
court decision (to which this bill would return). The
combination of high no-fault benefits and easy access to
tort litigation, with high jury awards and defensive out-
ofcourt settlements, threatens the system; it will
become unaffordable to ever more insurance customers.

Several points can be made about the features of this
bill, based in part on the reasoning of the 1982 supreme
court decision on how the term "serious impairment of
body function” should be applied.

— Putting the determination of whether the threshold
has been met into the hands of the judge (as a matter of
law) makes sense for several reasons. It will reduce the
number of jury trials, which otherwise would be needed
to make the determination, and reducing litigation is a
goal of no-fault. It will produce more uniformity in
decisions by allowing judges to construct the statute
rather than juries, which are more likely to vary in
attitude based on geography or even one jury to the
next. Further, the phrase in question is not commonly
used, so juries are not likely to have a clear sense of its
meaning. Putting these maters before a judge also
reduces defense costs and reduces the stress of being
sued for defendants.

~ The expression "serious impairment of body
function” must be understood in connection with the
other tort thresholds, death and permanent serious
disfigurement. These are high standards. It is not
sensible to impose two tough barriers to lawsuits and
one porous one. The expression cannot be allowed to
refer to just any body function nor can it mean all body
function or entire body functioning. The middle ground
is to require that an important body function be
impaired. Further, it should apply to the effect of the
impairment on an injured person’s general ability to live
2 normal life and not to injuries that do not have such
an impact.

— There ought 1o be some objective manifestation of
the injuries being claimed in order to determine the
basis for the alleged impairment before a plaintiff can
Present the story of his or her "pain and suffering” to a
jury. It should be noted that the bill would allow head
injury cases to go to a jury if a physician with
experience with such injuries testifies under oath that a
serious neurological injury may be present.

Against:

Virtually the same provisions contained in this bill were
part of the auto insurance proposals resoundingly
defeated at referendum both in 1992 and 1994. The
advertising campaign for the 1994 proposal prominently
featured the restriction on lawsuits, as well as focusing
on the promised 16 percent rate cut. Voters rejected
this. Why is it back before the legislature again?
Further, the language contained in the bill echoes an
carlier interpretation of the stamte that was firmly
repudiated in 1986 by the Michigan Supreme Court.
The court declared that both the requirement that
injuries be "objectively manifested” (as that term had
been subsequently refined in an appeals court case) and
that the injury must interfere with a person’s "general
ability to live a normal life” constituted
"insurmountable” obstacles to recovering non-economic
damages. Does it make sense to return to this stringent
threshold rejected by both the supreme court and the
state’s voters? Does it make sense to erect this high
barrier to lawsuits, depriving seriously injured auto
accident victims of their opportunity to present their
case to a jury of peers, particularly since there is no
guarantee that any savings to insurance companies will
be returned to customers in the form of rate reductions?
(What, in fact, are the savings likely to be, given that
the cost of these lawsuits is a minor portion of the
insurance premium?)

Contrary to the arguments of the insurance companies,
the current threshold is a relatively stiff one.
Reportedly, Michigan is next to last in bodily injury
claims in proportion to property damage. It is one of
the most difficult states in which to bring an auto-
related lawsuit. Indeed, if there is a fawsuit problem,
it is because of the pumber of suits filed against
insurance companies to make them provide the first-
party benefits to which policyholders are entitled under
their policies. People sometimes have to fight 10 get
these benefits. It should be noted that the language of
the tort threshold provisions in the no-fault statute has
not changed since the law took effect in 1973. The bili
does not, as is sometimes said, restore the original
intent of the law. If anything, the 1986 DiFranco
decision that this bill would overturn did that. The
1982 Cassidy decision could be called the aberration
(contradicting as it did an advisory opinion issued by an
earlier supreme court before the no-fault statute took
effect).

The following points can be made regarding the
elements of the bill.

— Taking the threshold determination away from juries
is unwarranted. It denies plaintiffs the right to present
their case to a jury of peers. In the past, a
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representative of wrial judges has opposed this as an
ineffective use of judicial resources, as likely to give
rise to more appeals of threshold determinations, and as
a potential source of litigation over the constitutionality
of this portion of the no-fault law. In the DiFranco
case, the state supreme court said, regarding the
experience under the Cassidy standards, that the courts
"have proven to be no more consistent than juries” in
determining the threshold question. The court said that
"properly instructed juries are capable of weighing
evidence and using their collective experiences to
determine whether a particular plaintiff has suffered an
impairment of body function and whether the
impairment was serious.”

— The requirement that an injury be “objectively

mapifested” could unfairly penalize accident victims .

with serious injuries that are not subject to medical
measurement. '

- Preventing a person more than 50 percent at fauit
from collecting damages sounds sensible. But it ignores
the fact that the determination of fault is not an exact
science. Accidents are often not investigated properly
or thoroughly. Mistakes are made and often not
corrected. If at-fault drivers are to be penalized, the
percentage of fault should be much higher (perhaps 80
percent) to eliminate the gray areas. By some
estimates, only one-quarter of cases brought now
feature drivers 100 percent at fault. The bill's
limitation means a person catastrophically injured in an
auto accident by a (more or less) equally at-fault driver
would be unabie to collect non-economic damages. An
alternative approach might be to prevent someone who
was both more than 50 percent at fauit and convicted of
drunk driving from being able to sue.

- Similarly, an uninsured person could not collect. Is
it fair that a 20-year-old whose life is ruined by a drunk
driver, for example, should be completely foreclosed
from collecting damages because he or she did not carry
mandatory auto insurance? Many uninsured drivers do
not carry insurance because they cannot afford it, not
because they want to flout the law.

B Thig analysiswas prepared by nonpartisan House staff foruse by House members
in their deliberations, and does not itute an official of legisiative
intent,
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